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Message from the Chair

There are a host of reasons why the members of this
Association chose to go to law school. Of course, we all
want to make a good and honorable living; but at the
core, one may wager that a healthy number of us hoped
to help others through the practice of law and perhaps gain
wisdom in the bargain. While not applying the medical
arts to relieve physical suffering, we juris doctors also aim
to relieve suffering through work on our social “mecha-
nism.” We repair breaches of faith, correct breaches of
contract, and shift property or money to compensate
wrongs and help those who have suffered from acts or
omissions of others.

The more time one spends laboring in the vineyards
of the law, however, the more one sees that life is messy
and multi-variegated. Even with a refined understanding
of this social mechanism, we not only find odd variations
in the ladder of statute and stare decisis but also observe
that the wants and circumstances of parties do not neces-
sarily fit into neat classifications of right and wrong, tort
or breach.

Faced with parties in dispute, we see the uniform
objective mechanism called into question. We also see the
human, subjective realm all too often overlooked. From
hornbook black and white through case law grey, we find
human life is in living color. And the most significant
enterprise may be not developing the objective structure
(which, of course, remains critical) but helping the people
involved.

The manner in which we practice law also matters.
For years we have called for civility in the law. NYSBA’s
108th President, Vince Buzard, made it one of his watch-
words. In 20086, civility was at the heart of a NYSBA

program in Albany;
and last April it was
front and center in
a Commercial and
Federal Litigation
Section presentation
in Buffalo. The As-
sociation as a whole
has adopted Guide-
lines on Civility in
Litigation.

Simeon H. Baum

Beyond the tone between siblings at the Bar, there is
also the question of consequences of litigating disputes.
We come into law caring for all people. We seek to em-
power all; to foster creativity, compassion and justice.
Law is a fascinating engagement, and like reinsurance, an
honorable undertaking. We have long benefited from the
adversarial system. But does what we seek always entail
fighting oppression? Does the pursuit of justice require
corpses on the floor?

(continued on page 5)
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Message from the Editor

We were pleased with the favorable reception of our
inaugural issue of New York Dispute Resolution Lawyer. Our
goal continues to be to provide up-to-date information
about practice and case law developments as well as to of-
fer some more reflective pieces about subjects we trust will
be of interest. We continue to solicit your contributions and
suggestions, and we invite you to be an active participant
in what we hope will become a venue for dialogue among
members. Letters to the editor and article submissions are
welcome.

Section Activities

Legislation introduced in the 110th Congress that has
been reintroduced in the 111th Congress would invalidate
arbitration agreements in, inter alia, consumer, employ-
ment and franchise disputes and, by virtue of certain
broad provisions, threatens to cripple all domestic and
international business arbitration. We summarize briefly
the Section’s report on this troublesome legislation. We
also report on the Section’s very successful inaugural An-
nual Meeting and CLE as well as the excellent program
offerings at the Section’s first NYSBA Annual Meeting. The
Section’s efforts to launch a mediation program to assist
homeowners caught in the subprime mortgage debacle are
highlighted.

New Features

With this issue we are introducing several new fea-
tures that we will be including in each issue. 1) Our own
Elayne Greenberg will be contributing an ethics column,
“The Ethical Compass,” to keep us informed of our obliga-
tions and call our attention to some of the thornier ethi-
cal dilemmas that may arise. 2) Mediation has particular
application and utility in different areas of practice for
reasons related to the unique nature of each. This issue dis-
cusses mediation’s special utility in resolving workplace,
intellectual property and estate disputes. Future issues
will offer parallel discussions in other practice areas. You
are invited to submit a short précis for review to the editor
if you want to contribute an article on mediation in your
practice area. 3) Since the ADR field continues to evolve,
we have added a book review section to enable our read-
ers to stay current on the ADR literature and continue to
add tools to their ADR toolbox.

Med-Arb and Arb-Med

Recently combined arbitration and mediation pro-
cesses have been gaining in appeal as parties seek to
resolve disputes more expeditiously and at reduced costs.

Issues relating to confidentiality,
procedural due process and the
effectiveness of the mediation step
in such a hybrid process have been
the subject of several law review
articles. Cross-cultural differences
relating to such mixed processes
have been noted. We have gath-
ered in this issue reflections

on med-arb and arb-med from
jurisdictions around the world. We
hope that this sharing of perspec-
tives on the efficacy and fairness of med-arb and arb-med
will assist ADR specialists and parties in designing their
dispute resolution process.

Edna Sussman

ADR News

The globalization of ADR and the movement by West-
ern ADR institutions into non-Western locales and the con-
comitant movement of non-Western ADR institutions into
Western locales inspired a thoughtful article recounting
these moves and their benefits. The selection of a mediator
for the Nobel Prize is noted as recognition of the important
role that can be served by negotiation in reducing strife
between and within nations.

Case Law Developments

This issue provides a review of several areas of devel-
oping case law. An analysis of the cases that discuss the
nature and scope of court review of arbitration awards
after the Supreme Court decision in Hall Street last year
suggests that even courts finding that manifest disregard
is no longer good law under Hall Street find ways under
the Federal Arbitration Act (FAA) to effectively apply es-
sentially the same court review. Two important decisions
issued by the Second Circuit are discussed: 1) a decision
addressing a class action waiver in an arbitration agree-
ment and 2) a decision dealing with third-party discovery
in arbitration under the FAA. The more common use of
step clauses in contracts, calling for some combination of
negotiation, mediation, arbitration or litigation, occasioned
a discussion of the case law relating to the enforcement of
such clauses. As always, decisions on arbitrability remind
us of the need to draft the contractual dispute resolution
clause with care.

Practice Developments

In order to keep our readers apprised of the continu-
ing efforts by leading institutions and organizations to

(continued on page 51)
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Message from the Chair (continued from page 1)

Sometimes, the preferred goal involves transforming
conflict into harmony. This latter approach preserves all
parties but alters the quality of their interaction, reorients
them, and opens possibilities of resolution that offer opti-
mal solutions and ongoing behavior.

Sometimes, as lawyers, what we learn is not just the
legal system but the nature of actual life and the human
heart. At times, rather than a final judgment, we see a liv-
ing resolution emerge like a butterfly from the chrysalis
of conflict.

These reflections mirror some of the thought and
sentiment that led to the State Bar’s June 2008 creation
of the Dispute Resolution Section. For nearly 30 years,
NYSBA had a committee on Alternative Dispute Resolu-
tion: first a special committee and then, for the last 18
years, a standing committee. Last year, recognizing that
dispute resolution is not a mere alternative but is at the
heart of what we do as attorneys, the State Bar embraced
the reality of the widespread use of negotiation, me-
diation, arbitration, neutral evaluation and the host of
processes for resolving disputes; lifted the 100-member
cap associated with committees; and opened the door
to the creation of the Section as a forum, resource, voice
and network for all lawyers interested in the varied field
of dispute resolution. We particularly have to thank past
ADR Committee Chairs—first Elayne Greenberg for get-
ting the Sectionhood ball rolling, and then Jim Moore,
for obtaining its approval by the New York State Bar
Association.

In half a year, membership has risen from 93 ADR
Committee members to nearly 800 Section members—
and the count is rising. The Section’s ambitious member-
ship goal of 2009 in 2009 reflects our sense that thousands
of lawyers in New York find themselves regularly en-
gaged in dispute resolution. We perceive a strong and
pervasive interest in this field and believe that much can
be gained from enhancing one’s knowledge and con-
scious involvement in these processes—not the least of
which is the feeling of satisfaction that we are expressing
and actualizing the very ideals that first carried us to law
school.

Since last June, the Section’s 11 standing committees
have been brimming with activity. Our Arbitration Com-
mittee, with Carroll Neesemann and Sherman Kahn at
the helm, has been considering best practices for arbitra-
tors in handling discovery in commercial arbitration. The
Mediation Committee, led by Abigail Pessen and John
Wilkinson, has been exploring the timely topic of creation
of a mediation panel to foster resolution of mortgage
foreclosures, as well as best practices for mediation. The
Legislative Committee, under the leadership of Charles
Moxley and Bill Brown, has been promoting enactment of
the Uniform Mediation Act and Revised Uniform Arbitra-
tion Act—both of which were previously approved by
the State Bar. Our Publications Committee, chaired by
Edna Sussman, generated a 70-page first issue of the New
York Dispute Resolution Lawyer, which is available in print
and online. Our Ethics Committee, led by Elayne Green-
berg, has been hosting stimulating breakfast programs,
including such topics as ethical obligations to disclose a
mediator’s style as affecting informed consent and self-
determination and ethical issues concerning discovery in
arbitration; and we have had similarly exciting programs
from the Collaborative Law Committee, chaired by Nor-
man Solovay and Chaim Steinberger. The Executive Com-
mittee’s monthly meetings, hosted at Paul Hastings’, with
thanks to the nurturing of IP Super Lawyer Vicki Cundiff,
have featured non-stop discussions and reports, with 40
persons regularly in attendance.

The Section’s Fall and Winter meetings were also
amazing displays of enthusiasm, and are described
elsewhere in this issue by CLE Chair Rona Shamoon and
Winter Program Chair Abigail Pessen. They presented an
array of top-rate substantive programs; luncheon events
with keynote speakers John D. Feerick, former Dean of
Fordham Law School, and Hon. Ann Pfau, Chief Admin-
istrative Judge, State of New York; more Committee meet-
ings; and two cocktail events. Reflecting wide acceptance
of dispute resolution by the Bar, it bears noting that at
least four past, present or future Presidents of NYSBA—
Jim Moore, Mark Alcott, Bernice Leber and Steve Young-
er—were in attendance together with many prominent
judges, scholars, mediators, arbitrators, commissioners,
OCA leaders, advocates and counselors.

Simeon H. Baum

Catch Us on the Web at
WWW.NYSBA.ORG/DRS
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[ @ | ]

i

NYSBA New York Dispute Resolution Lawyer | Spring 2009 | Vol. 2 | No. 1 5



Section Activities

Dispute Resolution Section’s First NYSBA Annual
Meeting

The Dispute Resolution Section’s first Annual Meet-
ing, chaired by CLE Committee Chair Rona Shamoon and
Mediation Committee Co-Chair Abigail Pessen, was well
attended and well received. Two plenary programs were
presented, followed by two concurrent workshops. The
first plenary program, chaired by Section Chair Simeon
Baum, featured Daniel M. Weitz, Robert B. Davidson and
Kathleen A. Bryan discussing interesting new develop-
ments in arbitration, mediation, collaborative law, and the
use of settlement counsel, and the trend toward blurring
the lines among these processes. The second plenary
program, chaired by Ethics Committee Chair Elayne
Greenberg, focused on New York State’s new Rules of
Professional Conduct, which take effect April 1, 2009.
John D. Feerick, Carol Ziegler and Helena Tavares Erick-
son discussed several new provisions affecting neutrals in
these Rules and opined on hypothetical ethical dilemmas
the provisions may create. For the final hour of the meet-
ing, attendees were able to choose between a workshop
chaired by Nancy Kramer, with panelists Mark Bunim,
John Wilkinson, Cheryl Agris, Irene Warshauer, Vivian
Berger and James Rhodes highlighting critical junctures
in a typical employment mediation; and an arbitration
roundup chaired by Deborah Masucci with panelists Ja-
mie Levitt, Eric Tuchmann and Edna Sussman. Following
the workshops, Chief Administrative Judge Ann Pfau de-
livered the keynote speech at the Section’s luncheon. The
formal sessions were followed by committee meetings
and a well-attended reception. The materials assembled
for the meeting should prove to be a valuable resource for
the attendees.

Dispute Resolution Section Inaugural Annual
Meeting and CLE Program

On November 13, 2008, the Dispute Resolution Sec-
tion held its inaugural Annual Meeting and CLE Program
in front of a sold-out crowd at the Hotel Pennsylvania
in New York City. More than 130 attendees were treated
to three invigorating programs, a fascinating keynote
address by Dean John D. Feerick and a rousing speech of
encouragement from NYSBA President Bernice Leber. Ad-
ditionally, all of the attendees were supplied with a gener-
ous booklet of CLE materials, which included articles by
both panelists and members of the Dispute Resolution
Section.

The day began with an 8 a.m. executive committee
meeting at which the various committee chairs provided
an update on their activities. The morning panel, “Anat-
omy of a Mediation—Effective Strategies for Maximizing

Positive Outcomes,” was moderated by Rona Shamoon
and featured a spirited and fascinating discussion among
panelists Louis Bernstein, Peter L. Michaelson, Charles
Miller and Hon. Kathleen Roberts about how both me-
diators and counsel can maximize the effectiveness of a
mediation. After the lunch break, the panel “Discovery in
Arbitration—Blight or Boon?,” moderated by Jonathan
Honig and featuring William Brown, Hon. Milton Mollen,
Marco Schnabl and Felix Weinacht, included a vigorous
debate about the amount of discovery that is appropriate
in arbitration. The final panel of the day, “The Uniform
Mediation Act—Is It Time for New York to Get on the
Bandwagon?,” was moderated by Legislation Committee
Chair Charles Moxley and included presentations from
Hon. Michael B. Getty and Professor Richard Reuben, two
of the leading experts in the field, with an equally infor-
mative presentation from our own Elayne Greenberg. All
of the programs included perceptive questions from the
audience. Following the final panel, and despite the late
hours and long day, many of the participants stayed to
mix and mingle for the cocktail hour.

Subprime Mortgage Foreclosure Crisis Mediation

The Mediation Committee has been attempting to
launch a mediation program aimed at the subprime mort-
gage foreclosure crisis. Immediately following passage
last August of the New York State statute mandating set-
tlement conferences in subprime foreclosure proceedings,
the Committee wrote to Dan Weitz, the OCA Coordinator
of ADR, expressing the Committee membership’s strong
desire to participate in the conferences as mediators after
taking any required training. This was followed up by a
Committee meeting at which Mr. Weitz’s colleague, Lisa
Courtney, and Lynn Armentrout, a homeowner advocate,
presented their rather pessimistic views on the likelihood
of establishing such a program. At the Annual Meeting
on January 29, 2009, Judge Pfau welcomed the Commit-
tee’s interest in serving as mediators in foreclosure cases
but noted that the settlement conferences conducted thus
far have been plagued by problems and adjournments,
and that a mediation program remains premature. The
Committee plans to request a meeting with Judge Pfau
to continue to press for starting a mediation program as
many other states have done.

Section Report on the Arbitration Fairness

The Dispute Resolution Section issued a report in
January 2009 opposing many aspects of the Arbitration
Fairness Act. The bill was supported in the last Congress
by leading senators and over 100 members of the house,
and it has been reintroduced in the House of Representa-
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tives. It would invalidate pre-dispute arbitration agree-
ments for consumers, employees and franchises disputes.
The report urges careful consideration of remedies to
arrive at the optimal solution for each of these categories
if legislation is to be enacted.

The bill also would invalidate pre-dispute arbitra-
tion agreements for disputes “arising under any statute
intended to protect civil rights” and, in the 2007 version,
also those arising under statutes “intended to regulate
contracts or transactions between parties of unequal bar-
gaining power.” This vague language threatens to nullify
a host of arbitration agreements, discourage parties from
entering into arbitration agreements and deriving its ben-
efits, and lead to unnecessary and expensive side trips
into court.

The statute further overturns for all arbitration, not
just the designated classes, the established division of au-
thority between the court and the arbitrator (separability
and competence-competence). It provides that “an issue
as to whether this chapter applies to an arbitration agree-
ment shall be determined by Federal law. Except as oth-
erwise provided in this chapter, the validity or enforce-
ability of an agreement to arbitrate shall be determined
by the court, rather than the arbitrator, irrespective of
whether the party resisting arbitration challenges the
arbitration agreement specifically or in conjunction with
other terms of the contract containing such agreement.”
Virtually every arbitration could end up in court, and the
40 years of precedents following the seminal Supreme
Court decision in Prima Paint would be overruled.

The report is available on line at http://www.nysba.
org/Content/NavigationMenu58/DisputeResolution
Report/DrReport.doc

Arbitration Discovery Report

On March 4, 2009, the Dispute Resolution Section
Executive Committee unanimously approved the Arbi-
tration Committee’s Report on Arbitration Discovery in
Domestic Commercial Cases (“the Report™). To prepare
the Report, the Arbitration Committee formed a subcom-
mittee that conducted in-depth interviews with numerous
leaders of the New York arbitration bar, including advo-
cates, arbitrators, in-house counsel and representatives of
administering organizations—bringing a variety of dif-
ferent perspectives to bear on the question of arbitration
discovery. The subcommittee also studied work done by
other organizations on the subject of arbitration discovery
and did legal research on the issue. The result of this ef-
fort was a set of precepts that hopefully will help arbitra-
tors effectively handle discovery in domestic, commercial
cases in a manner that is both cost-effective and fair, and
that—with due regard to freedom of contract—is consis-
tent with the expectations of the counsel and parties who
selected the arbitration process. The Arbitration Commit-
tee also hopes that the Report will be useful to help man-
age party expectations regarding available discovery and
to continue the long tradition of arbitration as an efficient
and effective alternative to litigation. Look for the Report
on the Section’s Website.

LET YOUR VOICE BE HEARD!

Request for Submissions

If you have written an article you would like consid-
ered for publication in the New York Dispute Resolution
Lawyer or have something you want to share in a letter to
the editor, please send it to the editor-in-chief:

o / : »;,z' o Edna Sussman

: % SussmanADR

; 20 Oak Lane

Scarsdale, NY 10583
esussman@sussmanadr.com

Articles and letters should be submitted in electronic
document format (pdfs are not acceptable) and include
contact and biographical information.

v

%

www.nysba.org/DisputeResolutionLawyer
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THE ETHICAL COMPASS
Truth and Consequences:

What Should a Mediator Ethically Disclose About Her Mediation Style? How
Might a Mediator’s Style Compromise a Mediator’s Neutrality?*

By Elayne E. Greenberg

Transparency is fast becoming the buzzword of
mediation. Part of that transparency includes the ethical
obligation of mediators to disclose in a meaningful and
comprehensible way precisely how that mediator will
conduct the mediation. Yes, mediation consumers have
an ethical right to such information so that they may then
make informed decisions about which mediator to select.
Isn’t that what the long-held mediation tenets of consent
and self-determination are all about? Legitimizing this
ethical entitlement, the revised 2005 Model Standards for
Mediators guides:

A mediator shall conduct a mediation
based on the principle of self-determi-
nation. Self-determination is the act of
coming to a voluntary uncoerced deci-
sion in which each party makes free

and informed choices as to process and
outcome. Parties may exercise self-
determination at any stage of mediation,
including mediator selection [italics added
for emphasis], process design, participa-
tion in or withdrawal from the process,
and outcomes.?

Mediators, what do you tell your clients about your
mediation style prior to beginning a mediation? Advo-
cates, what do you and your clients really know about a
potential mediator’s style before selecting that mediator?
What information should mediators disclose about their
mediation style in their oral and written mediation com-
munications so that mediators comport with this ethical
mandate? As we shall see, the devil lies in the detail.

Disclosing your mediator style is no easy task. If
asked, many mediators may avow the practice of one of
the recognized mediation ideologies: evaluative, facilita-
tive, transformative or understanding based. Others may
espouse employing a more eclectic approach. However,
merely evoking a mediation ideology without more
may be an inadequate response to the mediator’s ethical
obligation to disclose mediation style.? After all, outside
the walls of our cloistered mediation community, what do
these ideology labels really mean to a mediation consum-
er? Moreover, even if a sophisticated mediation consumer
intellectually understands the meanings of these different
ideologies, how accurately do these labels describe and
predict how a mediator will actually mediate?

Professor Len Riskin offers a more realistic approach
to describe a mediator’s mediation behavior and rescue
us from this ethical quagmire. In his ground-breaking
article that bridges the disconnect between mediation
ideology labels and mediation practice, Professor Riskin
conceptualizes a mediator’s behavior as a dynamic be-
havior that varies on a continuum from elicitive to direc-
tive.® On this continuum, an elicitive mediator tends to
support party-generated communications, ideas, options
and decisions, while a directive mediator tends to guide
the parties in the directions that the mediator believes
they should go. As with any dynamic behavior, a media-
tor may, during any one mediation, exhibit a spectrum
of behaviors on this continuum ranging from elicitive to
directive.* Moreover, a mediator may exhibit different
mediation behaviors on the elicitive-directive continuum
when mediating the procedural components of the me-
diation than when mediating the substantive components
of a mediation. For example, a mediator may be primar-
ily elicitive during the parties’ discussion of the conflict
while being more directive in structuring the time of
mediation sessions, requiring pre-mediation submissions
and holding caucuses.® Thus, a mediator may exhibit a
range of behaviors on the elicitive and directive continu-
um in the course of any given mediation.

Continuing to flesh out this more accurate concep-
tualization that describes a mediator’s behavior, Riskin
elaborates that mediators also vary in how they character-
ize the conflict to be mediated, from narrow to broad.® A
mediator who characterizes the conflict as narrow focuses
on mediating the presenting conflict; whereas a mediator
who defines the conflict as broad takes a more expansive
view of the conflict and tends to address not only the
presenting conflict but other ancillary issues as well. It
is the confluence of the mediator’s dynamic mediation
behavior, ranging from elicitive to directive, intersecting
with the mediator’s definition of the conflict, ranging
from narrow to broad, that helps provide a more accurate
prediction of how mediators will actually mediate. There-
fore, if we wish to accurately describe our mediation
style, the mediator should not merely assume a mediation
ideological label but explain the dynamic behavior and
conflict definition that will be used in the mediation and
how they may intersect.

You may be reading this, still wondering how you
may explain what you do as a mediator. The task becomes
more daunting for those mediators who “handle many
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different types of disputes and really do not know how
we are going to handle the mediation until we talk to
the parties, see how its going and what feels right on the
spot. We do not have one defined style of mediation, and
it can change in the course of the day.”” Unfortunately,
that is the challenge. As Riskin explained, whether or not
a mediator subscribes to one mediation ideology, that
mediator is likely to display different types of mediation
behavior in any given mediation. Mediators may find it
helpful to review their mediation behavior by stepping
back and, applying Riskin’s framework, analyze their
practice (truth and consequences).

Once the mediator has figured out how to accurately
describe her mediation style in a way that satisfies the
ethical mandates, the next challenge is to consider how
any of a mediator’s practices may impinge on a party’s
right to self-determination. Answering the following
questions will help meet this challenge:

A. Are you a directive mediator?

B. Do you decide whether the presenting mediation
conflict is discussed in a broad or narrow way?

C. Do you control or shape the way the mediation
process is set up or structured in any way?

D. Do you ever assess the strengths and weaknesses
of each side’s case, predict outcomes of court or
other processes or propose position-based com-
promise agreements based on your substantive
knowledge or experience?

E. Do your ideas about good mediation practice
influence in any way how you mediate?

If you have answered affirmatively to even one of
the questions, you may be exhibiting directive behavior.
Directive behavior without informed party consent may
be in violation of a mediation party’s right to self-deter-
mination?® (truth and consequences once again). Even
though debate abounds about whether or not directive
behavior actually impinges on a mediator’s neutrality
and impartiality, it is an issue worthy of your consider-
ation.® Again, this is an opportunity for the mediator to
step back and re-evaluate what she may disclose about
her mediation style to potential mediation consumers so
that they may continue to exercise their right to informed
consent and self-determination.

Although too many of you may be groaning and
dismissing this conversation, along with many other con-
versations about ethics, as one of those esoteric discus-
sions that have nothing to do with real-world practice,
ethically savvy practitioners are taking heed and rethink-
ing customary practice:

= How do you describe your mediation style in a
way that is understandable and reflects your actual
practice in any given mediation?

= How accurately do your agreement to mediate and
other written communications describe what your
actual mediation style is?

= How much of your mediation style and practice
comports with parties’ ethical right to make in-
formed decisions and exercise self-determination?

= If you are going to be directive, how may you
alert the parties in a way that promotes mediation
consumers’ meaningful informed consent and self-
determination?

Like many ethical discussions, unfortunately this
article presents more questions than answers. However,
hopefully the ideas that are put forth will help you to
recalibrate your ethical compass and more adroitly ad-
dress the truth and consequences.
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The Globalization of the Arbitration Service Industry:
Current Developments in the Institutional Provider World

By Barry H. Garfinkel and Christos Ravanides

Nothing abides. Heraclites’ famous apothegm could
not have been more accurate for describing arbitration,
whose formidable advance into erstwhile dominions of
state-sponsored adjudicatory authority could not have
been foreseen by either the arbitration enthusiasts confer-
ring at Lake Mohonk on the eve of the 20th century? or
those who, two world wars later, drafted the 1958 New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards,? a monumental paradigm of
transnational consensus. The concept of nonjudicial dis-
pute resolution has, in fact, proven so irresistibly popular
in international business over the last half-century that
few, if any, controversies are now considered out of reach
for arbitration.

The appearance of arbitration centers was the by-
product of this tremendous rise in interstate commerce
and arbitrable subject matters. As the size and proce-
dural and substantive complexity of disputes entrusted
to private decision makers outgrew the administrative
capacities of the parties, more and more (and increas-
ingly more sophisticated) private enterprises emerged to
oversee the private adjudication process unburdened by
constraints applicable to courts. The role of these centers
has essentially been to assist the parties in making critical
procedural decisions—such as selecting arbitrators out of
a pool of reputable professionals—and proffer solutions
when disagreements arise.

Until recently, the epicenter of the international
arbitration provider industry has been in the Northern
Hemisphere, where most arbitral institutions have been
seated. The oldest of all, the London Court of Interna-
tional Arbitration (LCIA),® was established in 1893. Since
its foundation in 1926, the American Arbitration Associa-
tion (AAA) has had its principal office in New York City.
Also seated in the United States is the International Centre
for the Settlement of Investment Disputes (ICSID), based
in Washington, D.C., which is the undeniable queen of in-
ternational investor-state arbitration.* The French capital
has been, since 1923, the seat of the International Court of
Arbitration of the International Chamber of Commerce
(ICC), regarded as the “most widely used and internation-
ally accepted international organization.” The Permanent
Court of Arbitration (PCA), the first supranational institu-
tion charged with the settlement of inter-state controver-
sies, was founded in 1899 in The Hague.® The Arbitra-
tion Institute of the Stockholm Chamber of Commerce,
founded in 1917, was the preferred forum for East-West
commercial arbitrations during the Cold War.” Lesser-
known institutions, yet not insignificant in terms of mar-
ket share, such as the Court of Arbitration and Mediation
of the Swiss Chambers of Commerce,? the Netherlands

Arbitration Institute,® the International Arbitral Centre of
the Austrian Federal Economic Chamber, or the British
Columbia International Commercial Arbitration Centre in
Vancouver!! are also located in Western Europe or North
America.

Efforts to diversify the arbitration service industry
through regional, non-Western-based institutions oc-
curred only after the Second World War and were not
always crowned with success. Our research indicates that
the Japanese International Commercial Arbitration Com-
mittee was the first center to be created outside Europe
and the United States. Established in 1950 under the Japan
Chamber of Commerce, it was reorganized in 1953 as an
autonomous institution with its own arbitration rules un-
der the name Japanese Commercial Arbitration Associa-
tion JCAA).?2 Unfortunately, it never acquired the status
or caseload of an international heavyweight: 15 new cases
were registered in 2007, which were 6 less than the ten-
year high of 21 registered in 2004.13

China’s experimentation with arbitration has fol-
lowed a different course. A predecessor to what is now
known as the China International Economic and Trade
Arbitration Commission (CIETAC), presently one of the
busiest arbitration centers in the world,'* was first set up
in 1956 under the supervision of the State Council for the
Promotion of International Trade. This institution ac-
quired international recognition only in the 1980s, when
government reforms opened up the Chinese economy
to foreign trade and investment.’® As a result of foreign
investors’ distrust of China’s judicial system due to its
notorious lack of independence,!® arbitration emerged
as an effective and impartial dispute resolution avenue.
Reflecting the growth of transnational commercial activ-
ity involving Chinese companies, CIETAC's caseload has
catapulted from a mere 37 new cases in 1985 to an impres-
sive 1,118 in 2007, almost as many as the aggregate of new
cases filed with the ICC and the International Centre for
Dispute Resolution (ICDR), the AAA’s international arm,
the same year.!” With separate arbitration rules for general
commercial and financial matters, various offices across
the country and privileged access to the Chinese (the
world’s largest) ADR market, CIETAC is the rising giant
in conflict management.

The other populous nations of the continent, India
and South Korea, obtained their first national arbitration
institutions in 1965 and 1966, respectively. The Indian
Council of Arbitration!® and the Korean Commercial
Arbitration Board!® still lack global appeal, maintaining
a relatively low, if not dwindling, annual flow of interna-
tional cases.?
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Next came the “twins”: the Cairo and the Kuala
Lumpur Regional Centers for International Commercial
Arbitration, both created in 1978 pursuant to the recom-
mendations of the Asian African Legal Consultative
Committee (AALCO), an intergovernmental consultative
organization.?! In subsequent years, AALCO-sponsored
regional centers were also established in Lagos (1989),
Tehran (2004)?2 and, more recently, in Nairobi (2007).2

Hong Kong has had its own international arbitration
center since the mid-1980s (the Hong Kong International
Arbitration Centre, or HKIAC) and the Singapore Inter-
national Arbitration Centre (SIAC) was created in 1991.4
Located in two of the world’s most vibrant business
centers, both these fora have, in a short period of time,
gained international praise for the reliability of their
services.

Arbitration centers continued springing up in Asia
(e.g., in India, Malaysia, Kazakhstan)?® and Latin America
(e.g., Brazil and Colombia),?® but their operational radius
never extended beyond national boundaries. CIETAC is
a different animal. Since 1985, riding on the wave of Chi-
na’s stunning economic development, CIETAC ascended
steadily to the enviable position of prominence it now
holds in the arbitration world in terms of case volume. In
Hong Kong and Singapore, too, the annual index of new
international cases filed has continued its upward mo-
mentum. The causes of this success can be easily traced
in the business ethics and political environment in these
former British colonies. Long before the creation of local
arbitration institutions, the pervasive influence of the
common law business model, which emphasizes party
autonomy and freedom of contract, had sowed the seeds
of acceptance of privatized litigation alternatives among
the local tradesmen.

At the turn of the 21st century, however, the total
fresh annual caseload of all nonWestern-based institu-
tions, including those in China, Hong Kong and Sin-
gapore, still amounted to less than half of all new in-
ternational arbitrations filed globally.?” The arbitration
service industry remained, until less than a decade ago,

a stronghold of institutions situated in Europe or North
America. The enduring Western dominance of the field
and the outcomes in controversial investment arbitrations
gave rise to perceptions of arbitration as tainted with
Western-centric bias and hostile to the interests of de-
veloping nations.?® These concerns have been, however,
mitigated not only as a result of the ascendancy of China
and the Southeast Asia economies and the consolidation
of the market position of locally grown institutions, like
CIETAC, but also by reason of internationally oriented
operational strategies pursued by the established historic
arbitration institutions.

To the End of the World

The explosion of international commerce at the
dawn of the 21st century brought about an explosion of

demand for arbitration services. In the new age of mul-
tilateral and bilateral investment treaties and global free
trade, controversies between actors of international com-
merce are rarely resolved through the court machinery;
arbitration is the default mode of dispute settlement. In
this new legal order that nurtures experimentation with
ADR techniques, the arbitration provider industry has
flourished and gone global.

The globalization trend has unfolded in two fashions:
some institutions, in a demonstration of attentiveness to
local business needs, have renewed their interest in col-
laborative agreements and joint ventures with peripheral
arbitration centers; others have opted instead to establish
field offices or even branches in parts of the world other
than Europe and the United States.

This approach was first adopted by the AAA, argu-
ably the front-runner in the go-global race. In 1996, the
AAA created an autonomous division for the administra-
tion of controversies cutting across more than one juris-
diction—the International Centre for Dispute Resolution
(ICDR).?° Endowed with a custom-made set of arbitration
and mediation rules and administrative resources, the
ICDR has, in its 13 years of existence, pursued an undevi-
ating strategy of expanding its operational reach. In
addition to the 62 collaborative agreements the ICDR
boasts having concluded with other arbitration centers,°
a full-service ICDR office was opened in Dublin, Ireland
in 2001.3* Other outreach initiatives followed in Latin
America, the Middle East and Asia. In 2006, the ICDR and
the Mediation and Arbitration Commission of the Mexico
City National Chamber of Commerce agreed to sponsor
the opening of an ICDR office in Mexico City. The new
office would channel domestic cases to the local institu-
tion and international cases to the ICDR—a “win-win”
situation for both partners.32 In 2006, the ICDR also
announced the establishment in Singapore of a new office
with its own arbitration rules, a joint enterprise with the
highly respected SIAC.23 The official opening of the office
in October 2007 was hailed as “a major step towards the
establishment of Singapore as a leading arbitration center
in Asia” and a development that would “enhance institu-
tional arbitration services for” U.S. investors in Asia.3*
Finally, in December 2008, the ICDR agreed with Bah-
rain’s Ministry of Justice to jointly found the Bahrain
Chamber for Dispute Resolution (BCDR) in the Persian
Gulf state.®® Not unlike the Mexico City market division
arrangement, the new center will administer cases of
domestic/regional nature, while an ICDR field office
affiliated with the BCDR will take up international
matters. A novel feature of this project is the assumption
by the ICDR of capacity-building functions: in a separate
understanding with the Ministry, the ICDR has agreed to
train local officials, jurists, and judges and share its
expertise with the government.

Last year, the LCIA instigated its own rigorous
cooperation with regional arbitration fora. In Febru-
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ary 2008, the Deputy Ruler of Dubai cut the ribbon at
the new LCIA-sponsored arbitration center in the Arab
Emirate, founded under the aegis of the Dubai Inter-
national Financial Center (DIFC).%¢ Aspiring to capture
the Arab market for arbitration services, the new forum
establishes a cooperative model: the DIFC provides the
facilities and its knowledge of the local market; while the
LCIA offers brand name, a modified version of its long-
standing arbitration rules and the wealth of its resources
(arbitrator databases, know-how, etc.). Ambitions are
lofty—through the new center, the DIFC aims “to be

the key source, and sole body, in providing unique and
efficient arbitration services . . . for the business and com-
mercial community in the DIFC, Dubai, the region, and
internationally”’®’—but competition among big-name
affiliates (the ICDR office in Bahrain and the LCIA-DIFC
joint center) and not-negligible local players like the
Cairo Regional Center for International Arbitration, all
concentrated in a comparatively small geographical area,
promises to be intense.

Already enjoying the benefits of a far-reaching net-
work of national committees and field offices, the ICC
recently opened in November 2008 a full-fledged branch
in Hong Kong. The ICC Secretariat implant in Asia is
the first-ever branch outside Paris. Intended to boost
the ICC’s “visibility” in a “vitally important part of the
world,” the new office is staffed with one case-manage-
ment team operating in the same (or approximately the
same) time zone as Asian arbitration users while remain-
ing integrally incorporated in the ICC’s structure.®® In an-
nouncing the venture, ICC officials explained their desire
to penetrate the ever-growing market for China-related
arbitration services; in their view, the ICC’s reputation
for neutrality and high quality of services, including the
unique internal quality control of ICC arbitral awards,
makes it the “logical choice” for Asian economies.®® This
confidence also underlies the ICC’s decision to proceed
alone without the assistance or contribution of experi-
enced local organizations like HKIAC. Pioneering though
it may be, this move places the ICC in direct competition
with strong institutional service providers that dominate
the ADR market for China-related disputes—namely,
HKIAC and CIETAC—whose aggregate annual case reg-
istrations closely rival (if not outmatch) that of the ICC
and the AAA’s ICDR together.*

For its part, the PCA has concluded a series of “host
country agreements” with selected contracting parties
to either the 1899 or the 1907 Hague Convention for the
Pacific Settlement of International Disputes.*! These
agreements purport to ensure the unhindered conduct of
PCA-administered arbitration proceedings venued in the
territory of the host countries on an ad hoc basis under
conditions closely resembling those guaranteed under
the PCA’s headquarters agreement with the Netherlands.
The PCA exerts ultimate control over case administration
and, basically, cedes logistical tasks to the hosts; but these
arrangements generate business for local companies,

raise the countries’ profiles among international inves-
tors as investor-friendly arbitration seats and help the
hosts develop local infrastructure and expertise in conflict
administration. Such host agreements have so far been
concluded with Lebanon (2006), Singapore (2007), South
Africa (2007), Costa Rica (2008) and India (2008). Not
dissimilar in substance are ICSID’s arrangements with
regional organizations that allow proceedings to be held,
at the parties’ election, in venues other than Washington,
D.C.42

Following in the steps of well-established internation-
al players are notable Western-based domestic arbitration
providers, which gradually abandon their national focus
and extend their service platform beyond local market
boundaries. For instance, a large U.S. domestic ADR pro-
vider, JAMS—The Resolution Experts (f.k.a. Judicial Arbi-
tration & Mediation Services or JAMS), headquartered in
California since 1979, has not only adopted “international
arbitration rules” in 2005*% but also formed MEDAL—The
International Mediation Services Alliance with conflict-
management service providers in France, the United
Kingdom, the Netherlands and Italy. Furthermore, in 2007
JAMS entered into a strategic alliance with HKIAC.#

The only major non-Western regional institution to
join the chorus of arbitration organizations with global
aspirations is, unsurprisingly, CIETAC. The swelling vol-
ume of international commerce originating from China or
implicating or affecting Chinese companies has prompted
CIETAC to form a non-China-based affiliate exclusively
committed to the resolution of China-related international
controversies. The project materialized in July 2008, when
the so-called Chinese European Legal Association (CELA)
came into being under the joint sponsorship of CIETAC
and the Hamburg Bar Association in Hamburg, Shang-
hai’s sister city.*> Apart from raising awareness among in-
ternational investors about the legal parameters of doing
business in China or with Chinese companies, the new
organization has its own dispute resolution forum: the
Chinese European Arbitration Center (CEAC).* CEAC
has an exclusive focus on the prevention, management
and resolution of China-related disputes. CEAC’s subject
matter jurisdiction is broadly defined—it encompasses
contractual disputes arising out of foreign investments in
China or Chinese companies’ activities in general.*’

CEAC is designed to assist investors in bypassing
cultural or legal barriers that stand in the way of credible
and fair resolution of disputes involving Chinese actors
and, thus, hinder these actors’ integration into a global-
ized economy. It is well known, for example, that the
recognition and enforcement of Chinese court judgments
abroad and foreign judgments in China are fraught with
difficulties; arbitration, at least insofar as signatory states
to the 1958 New York Convention are concerned, could
furnish a more streamlined and informal process to over-
come such difficulties. The CEAC Hamburg Arbitration
Rules, furthermore, encourage resort to less confronta-
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tional dispute settlement methods, such as mediation and
conciliation, in accord with Chinese dispute resolution
mores.

Chinese companies’ business partners in Europe may
well find in CEAC the ideal dispute resolution forum
because of its emphasis on Sino-European business dis-
putes and association with CIETAC. On the other hand,
the high number of Europe-based arbitration centers
raises serious questions about the viability of yet another
ADR forum in the continent—particularly when Hong
Kong and Singapore have already become meeting points
between Chinese and Western business practices.*®

Educational Mission

All'in all, recent years have witnessed a great deal
of cross-border institutional mobility in ADR services.
Historic institutions have been keen on spreading their
tentacles around the globe, hoping to seize for themselves
as large a piece of the evergrowing arbitration business
as possible. In building alliances with local institutions,
wishing to make partners of former competitors or taking
the riskier path of self-sustained ventures into foreign
business territories, international arbitration organiza-
tions have one common goal: to create platforms for the
widespread propagation of ADR in areas of the world
with promising business prospects. By lending their
prestige to regional offices affiliated with local arbitra-
tion centers or planting their own flag in foreign lands,
leading arbitration providers endeavor to gain access to
burgeoning local markets.

In addition to satisfying local demand for ADR ser-
vices, the physical presence of a bigname branch could
drive this demand up by making ADR services more
readily available and, thus, more attractive. Arbitration
institutions, after all, are de facto preachers of the arbitra-
tion cause to business and legal communities, especially
where the “monotheism” of statesponsored justice reins
supreme. As rich depositories of knowledge and experi-
ence on ADR issues, institutional service providers such
as the ICC or the AAA’s ICDR are uniquely positioned to
fulfill crucial educational functions, i.e.:

— disseminate their expertise through freely acces-
sible libraries, or special information departments;

— sponsor conferences and publish scholarship on
international dispute resolution with a view to
demystify arbitration to lawyers, businessmen and
the public; and

— disprove myths about ADR and cultivate a pro-
ADR culture in regions where a credible alternative
to domestic courts is needed.*

Of course, stirring up enthusiasm for ADR is in the
institutional players’ own best interest: by arousing the
curiosity of local businessmen and foreign investors
about ADR and enhancing their level of comfort with

ADR techniques, arbitration organizations increase the
chances that more disputes will be submitted to arbitra-
tion in the future.

Despite the global recession, market conditions
in Southeast Asia and the Middle East—two popular
destinations of the new arbitration service franchises—
bode well for the future of such institutional experiments.
Long-term prospects for significant continued growth
remain strong as does the potential for more, and more
complex, arbitrable conflicts to arise. Internationalization
of commerce has a direct impact on dispute resolution
mores too: parties to international transactions are more
likely to prefer a-national fora for the resolution of their
differences.

No country exemplifies these trends better than Chi-
na. The number of new arbitrations registered at the ClI-
ETAC and HKIAC centers have almost doubled between
2000 (841 new international cases) and 2007 (1566 cases).>
If one adds to the calculus the 213 new international cases
registered at the Japanese, Korean, Singapore and Kuala
Lumpur arbitration centers in 2007, it becomes obvious
that the scale is tipping in favor of Asia.>! These figures
promise a good return for investments in the ADR field.
They also shed some light on the reason why the premier
Chinese arbitration center, CIETAC, is marketing itself as
an exporter of arbitration services through its collabora-
tion with the Hamburg bar, exuding confidence about its
capacity to manage SinoEuropean disputes and zealously
defending its eminence in the market for China-related
arbitration services.

Risks and Downsides

Despite the optimistic outlook of the expansionist
moves described above, the emergence of more and more
arbitration centers, “now in a neighborhood near you,”
is not without business hazards. The constant addition
of new service providers, without thorough assessments
of corresponding demand patterns, may simply satu-
rate the institutional service market. To be sure, present
market indicators, especially for Asia and China, point in
the opposite direction: the aggregate annual number of
new cases at CIETAC and HKIAC has increased at rates
exceeding 50% in the last five years.>? In addition, arbitra-
tion industry insiders share a common, not unfounded,
belief that the dispute resolution markets in many regions
of the world, like the Middle East, remain relatively
underdeveloped.

Yet there are signs that a turn may be impending.
The end users of the arbitration product now can choose
among a wide variety of services. Enhanced consumer
choice has inevitably intensified competition among exist-
ing market players, urging them to emphasize product
superiority and cost-effectiveness in order to maintain
their clientele.5® The need to officially address thorny
issues like delays and costs demonstrates not only the
heightened criticism facing arbitration centers on such
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matters but also the robustness of the competition among
the leading players.

Bridging the Gap

Business considerations aside, there are two areas
where the expansion of Western-based institutions can
improve the status quo. The first is bridging the gap
among dispute resolution cultures and ADR perceptions
in various regions of the world. The internationalization
of the operational network of arbitration powerhouses
beforehand concentrated in Europe and North America
signals the institutional world’s receptiveness to charges
of proWestern bias in international arbitration proceed-
ings. Sensibility to local idiosyncrasies is a delicate mat-
ter to many;, as the lasting dominance of Western-based
enterprises in the international dispute settlement arena
has sparked accusations of structural prejudice against
developing nations and their investors, particularly in
the context of investor-host state arbitration.>* Global
institutions, like the AAA and the ICC, have already paid
heed to the importance of a deeper understanding of
cultural sensitivities in relation to dispute resolution.

Looking Ahead: Leveling the Playing Field

The other area where the globalization of the insti-
tutional service industry can make a difference is the
diversification of the pool of international arbitrators. It
is no secret that the market for international arbitrators is
centered around a closely knit “fraternity” of highly ex-
perienced individuals who alternate in the roles of party
counsel, party-appointed arbitrator, chairman of tribunal
and expert witness.*® Membership in this somewhat “ex-
clusive group” is obtained primarily through peer and
client screening. The key is a strong record of experience
in the private adjudication field; cumulating experience,
however, is no easy task.5’

The globalization of the institutional provider market
can correct these market deficiencies by broadening the
circle of qualified professionals who are included in
arbitrator rosters maintained by institutional providers.
This presupposes adequate training: regional arbitration
centers ought to establish local “arbitrator greenhouses,”
initiating local jurists into the world of international
arbitration. Reinforcing the local dispute settlement
infrastructure and the self-reliance of regional arbitration
markets would not only open up the profession of arbi-
trator and diversify the ADR practice in general but also
increase the inclusiveness and, thus, enhance the legiti-
macy of the institution of international arbitration itself.

* * *

Globalization presents old institutions with new
challenges. The arbitration industry’s current shift east-
ward is certainly a positive development—for the lead-
ing market players, the regional centers, the developing
economies, the international business community and in-
ternational arbitration itself. In our view, this geographi-

cal expansion of an industry until recently dominated

by European and U.S. entities offers a wonderful oppor-
tunity for a profound transformation—democratization
may be a more precise term—of the international arbitra-
tion landscape that would allow arbitration providers to
contribute more meaningfully to the resolution of societal
conflicts. This opportunity should not be lost.
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21.  See http://www.crcica.org.eg/history.htm and http://www.rcakl.
org.my/about.htm, respectively.

22.  See http://www.trac.ir/static.aspx?id=2.
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23.  See http://www.aalco.int/Regional%20Arbitration%20Centre. 40. In 2007, 1220 new cases were registered at the ICC and the
htm. AAA/ICDR, less than the 1566 new cases registered at HKIAC
24.  See Singapore Regional Arbitration Center, http://www.siac.org. ‘e}nd CIETA,‘,C' See "_"ppend'x' On the ot_her hand, the |ncIuS|o_n of
sg/aboutus.htm; and Hong Kong Regional Arbitration Center, domestic” cases in some of the data in the chart may be said to
http://www.hkiac.org/HKIAC/HKIAC_English/main.html. affect the accuracy of these numbers. See also supra notes 17 and 27.
See also Michael Moser, International Arbitration in Asia, THE AsiA 41.  See Host Country Agreements, http://www.pca-cpa.org/
PAaciFic ArRBITRATION ReVIEW (2009), available at http://www. showpage.asp?pag_id=1276.
globalarbltratlgnrewev_v.com/ha}ndb'ooks/_12/sect|_ons_/47/ 42.  See http://icsid.worldbank.org/ICSID/FrontServlet?requestType
cha_pter:s/487/|nter_natlo_nal-arbntratnon-asna (mentioning other =CasesRH&actionVal=RightFrame&FromPage=Co-operation%20
arbitration centers in Asia). agreements&pageName=Coop_with_Oth_Inst. ICSID’s caseload
25.  These centers are the Indian Institute of Arbitration & Mediation is ballooning: out of 281 cases handled by ICSID in its 42 years of
(http://www.arbitrationindia.com/htm/about_us.htm), founded existence, more than half have been file in the last five years. See
in 2001; the Malaysian Institute of Arbitrators (http://www. http://icsid.worldbank.org/I1CSID/FrontServlet?requestType=
miarb.com), founded in 1991; and the International Arbitration CasesRH&regFrom=Main&actionVal=ViewAllCases.
Court_ of the Juridical Centre . IUS™ of Kazgkhstan (http://lusea_. 43.  See http://www.jamsadr.com/rules/international_arbitration_
com/index_en.php), created in 1993 and since 2002, encompassing
- . - T - rules.asp.
under its umbrella an independent arbitral institution based in St.
Petersburg, Russia. 44.  See http://www.jamsadr.com/press/show_release.asp?id=220
26. These are the Arbitration and Conciliation Center of the Bogota and http://www.jamsadr.com/press/show_release.asp?id=262.
Chamber of Commerce (http://www.caccch.org.co/ingles/ 45.  See http://www.cela-hamburg.com/.
portal/default.aspx), created in 1983; the Brazilian Chamber of 46.  See http://www.ceac-arbitration.com/.
Business Arbitration (http://www.camarb.com.br/principal/ o .
default.aspx), founded in 2000; and the Chamber of Mediation 47. See Vision, Goals and Function of CEAC, http://www.ceac-
and Arbitration of the S3o Paulo Industrial Center (http://www. arbitration.com/2-Vision-Goals-Function-of-CEAC.9.0.html.
camaradearbitragemsp.org.br/ingles), established in 1995. 48.  See Asia2Europe Newsletter, Edition N. 7, July 2008, http://www.
27.  See appendix. In 2000, the score was 1393 (for Western-based ceac.search-solution.de/fileadmin/CEAC/English/Asia2Europe.
centers) vs. 985 (for non-Western-based centers). This trend pdf.
persisted until 2005, when the latter overtook the former in terms 49.  For a list of activities sponsored by the ICC in these directions, see
of new cases filed (1433 vs. 1407). These statistics may be tainted A.M. Whitshell, How does the International Chamber of Commerce
by the inclusion of “domestic” cases in the data concerning some (ICC) Contribute to Capacity Building? The way forward, in Making
of the centers included in the charts, but even so, the increase of the Most of International Investment Agreements: A Common
arbitrations filed with Asian-based institutions in recent years Agenda, Symposium Co-organized by ICSID, UNCTAD,
undoubtedly attests to a significant change of regional market and OECD, 12 December 2005, at http://www.oecd.org/
dynamics in the arbitration provider industry. dataoecd/22/46/37215823.pdf. Along the same lines, the AAA has
28.  See, inter alia, A.S. EI-Kosheri, Is There a Growing International founded a resourceful ADR university (http://www.aaauonline.
Arbitration Culture in the Arab-Islamic Juridicial Culture in org/), while JAMS has established the JAMS Foundation to fund
INTERNATIONAL DISPUTE RESOLUTION: TOWARDS AN INTERNATIONAL conflict resolution initiatives at the national or international
ARBITRATION CULTURE 47, 47-48 (A. J. van den Berg ed., 1998) level and share its dispute r_esolutlon expertise for publlc_lnterest
(attributing the Arab world’s skepticism toward international purposes. See http://www.jamsadr.com/JAMS-Foundation/
arbitration to perceptions of bias by Western-centered institutions JAMS-Foundation.asp.
and arbitrators); A. A. Shalakany, Arbitration and the Third World: A 50.  See appendix. For the inclusion of “domestic” cases in the 2007
Plea for Reassessing Bias Under the Specter of Neoliberalism, 41 HARv. data, see supra note 17.
INT'L L. J. 419 (2000). 51. Id. As Michael Moser, supra note 24, notes, “More and more Asian
29.  See http://www.adr.org/about_icdr. parties are questioning the benefits of the traditional paths to
30, Id. London, Paris, Stockholm and Zurich, and are seeking to resolve
disputes closer to home.”
31. See ICDR 2001 Annual Report at 3, http://www.adr.org/ .
si.asp?id=3613 (“We chose Ireland, because of its healthy business 52. In 2003, 996 new cases were received at both CIETAC and HKIAC;
climate, its accessibility to Europe, and a body of law that is very in 2007, this index climbed to an impressive 1566. See appendix.
supportive of the arbitration process.”). 53.  See, e.g., Techniques for Controlling Time and Costs in Arbitration,
32.  See ICDR Opens Office in Mexico City, Press Release, February 16, Report from the ICC Commission on Arbitration (2007), http://
2006, www.adr.org/sp.asp?id=28529. WV\_/W.lc_:cwbo.org/upIoadedFlIes/TlmeCost__E.pdff; ICDR Billing
o Guidelines, at http://www.adr.org/sp.asp?id=31618; see also The
33.  See ICDR to Open Office in Singapore, Press Release, February 16, Case for Administered Arbitration, at www.Icia.org/LCIA_folder/
2006, www.adr.org/sp.asp?id=28518. Icia main.htm.
34. See ICDR and SIAC Open Office in Singapore, Press Release, October 54.  In a recent wave of nationalism in Latin America, e.g., Bolivia
15, 2007, http://www.adr.org/si.asp?id=5090. denounced the ICSID Convention. See Bolivia Submits a Notice
35.  See Kingdom of Bahrain and AAA Partner to Establish Domestic Under Article 71 of the ICSID Convention, Press Release, May 16,
and International Mediation and Arbitration Center, Press Release, 2007, http://icsid.worldbank.org/ICSID/FrontServlet?requestTyp
December 2, 2008, http://www.adr.org/si.asp?id=5612. e=CasesRH&actionVal=OpenPage&PageType=AnnouncementsFr
36.  See The Launch of DIFC / LCIA Arbitration Center, Eye of Dubai ame&FromPage=NewsReleases&pageName=Announcements.
News, February 19, 2008, http://www.eyeofdubai.com/v1/ 55.  See, e.g., www.adr.org/icdr (“The ICDR’s international system is
news/newsdetail-18496.htm. premised on its ability to . . . understand cultural sensitivities
...7); wwwlcia.orgZLCIA_folder/Icia_main.htm (taking pride
8. . in the fact that the LCIA Court consists of 35 members, of whom
38.  See ICC International Court of Arbitration Opens First Asia Office “no more than six may be of UK nationality.”). See also Jason Fry &
in Hong Kong, Press Release, November 19, 2008, http://www. James Morrison, International Arbitration in South and East Asia—
iccwbo.org/icccffjg/Zindex.html. Opportunities, Challenges and the ICC Experience, THE AsIA PACIFIC
39 1d ARBITRATION ReVIEW (2009), http://www.globalarbitrationreview.
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56.

com/handbooks/12/sections/46/chapters/483/international-
arbitration-south-east-asia-mdash-opportunities-challenges-icc-
experience (stressing that the ICC has recently “grown in size and
diversity” and noting that members have been appointed to the

ICC Court from Bangladesh, China, Hong Kong, India, Indonesia,

Japan, South Korea, Malaysia, Nepal, Pakistan, Philippines,
Singapore, Sri Lanka, Taiwan and Thailand).

See Iran-U.S., Case No. A/18, 5 Iran-U.S. Cl. Trib. Rep. 251,

336 (1984) (noting that “professional arbitrators . . . form[] an
exclusive club . . . automatically brought into almost any major
dispute by the operation of predetermined methods”); YVEes
DEzALAY & BRUYANT GARTH, DEALING IN VIRTUE: INTERNATIONAL

57.

COMMERCIAL ARBITRATION AND THE CONSTRUCTION OF A
TRANSNATIONAL LEGAL ORDER 49-50 (1996).

For the barriers to entry in the arbitrator market, see Catherine A.
Rogers, The Vocation of the International Arbitrator, 20 Am. U. INT'L L.
REev. 957, 967-69, 977-80 (2005).

Barry H. Garfinkel, Barry.Garfinkel@skadden.

com, co-heads the international arbitration practice of
Skadden, Arps, Slate, Meagher & Flom LLP; Christos
Ravanides, Christos.Ravanides@skadden.com, is an as-
sociate in the firm’s international arbitration practice.

APPENDIX

Chart A
International Arbitration Cases Received

(Source: www.hkiac.org/HKIAC/HKIAC_English/en_statistics.html)

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007

AAA 387 453 510 649 672 646 614 580 586 621
CIETAC 645 609 543 731* 684* 709* 850* 979* 981* 1,118
HKIAC 240 257 298 307 320 287 280 281 394 448
ICC 466 529 541 566* 503* 580* 561* 521* 593* 599*
JCAA 14 12 10 17 9 14 21 11 11 15
KCAB 59 40 40 65 47 38 46 53 47 59
KLRCA 7 10 11 1 2 4 3 6 1 2
LCIA 70* 56* 81* 71* 88* 104* | 87* 118+ [133 137
SIAC 67 67 83 99 114 100 129 103 119 119
STOCKHOLM |92 104 73 74 55 82 50 56 141 84
VANCOUVER | 49* 60* 88* 88* 71* 76* 84* 7 76* 82*
VIENNA 100 100 100 100 33 45 50 55 N/A 40

AAA American Arbitration Association

CIETAC China International Economic and Trade Arbitration Commission

HKIAC Hong Kong International Arbitration Centre

ICC International Chamber of Commerce

JCAA Japan Commercial Arbitration Association

KCAB The Korean Commercial Arbitration Board

KLRCA Kuala Lumpur Regional Centre for Arbitration

LCIA* London Court of International Arbitration

SIAC Singapore International Arbitration centre

STOCKHOLM Arbitration Institute of the Stockholm Chamber of Commerce

VANCOUVER* British Columbia International Commercial Arbitration Centre

VIENNA International Arbitral Centre of the Austrian Federal Economic Chamber

*The statistics include domestic as well as international arbitrations
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Mediator Receives the Nobel Peace Prize

By Irene C. Warshauer?

The award of the Nobel Peace Prize in 2008 to Martti
Ahtisaari is in recognition of his extraordinary dispute
resolution work throughout the world as well as confir-
mation that mediation has come of age. The Nobel Com-
mittee found that Mr. Ahtisaari’s “efforts have contributed
to a more peaceful world and to ‘fraternity between na-
tions’ in Alfred Nobel’s spirit.”2 The announcement de-
scribes Mr. Ahtisaari as “an outstanding international me-
diator. Through his untiring efforts and good results, he
has shown what role mediation of various kinds can play
in the resolution of international conflicts. . . . and [the
Nobel Committee] wishes to express the hope that others
may be inspired by his efforts and his achievements.”3

“It's a disgrace for the international
community that we have allowed so
many conflicts to become frozen, and we
are not making a serious effort to solve
them.”

Mr. Ahtisaari’s activities as a mediator span the globe.
He assisted in the creation of the independent country of
Namibia, was central to the resolution of the Aceh dispute
between rebel forces and the Indonesian government, and
worked in Kosovo to resolve the conflict there. He also
worked to mediate disputes in the Horn of Africa, North-
ern Ireland and Central Asia.

Personal Background of Mr. Ahtisaari

Mr. Ahtisaari was born in 1937 in Viipuri, Finland.
The area was taken over by the Soviet Union, and his
family moved around frequently. This presumably made
him feel comfortable with people he did not know while
simultaneously being an outsider. “He said that experi-
ence had given him a lifelong sympathy for the ‘eternally
displaced’ and a ‘desire to advance peace and thus help
others who have gone through similar experiences.””*
He trained as a primary school teacher and worked as
a teacher until 1965, when he joined Finland’s foreign
ministry. He speaks many languages, including French,
English, Swedish and German in addition to his native
Finnish, an ability that could only assist his international
mediations and negotiations.

In 1973 he became Finland’s ambassador to Tanzania,
his first post in Africa. He was actively involved with the
United Nations and served as its representative in many
parts of the world, especially in Africa, where from 1977
to 1981 he was a UN Commissioner for Namibia. He later
was “the special representative in charge of the United

Nations Transition Assistance Group or Untag, [where]
he helped smooth along Namibia’s transition to inde-
pendence.” He “served on and off in the region through
1991.”% From 1994 to 2000 he was president of Finland.

During the course of his career he worked to resolve
many African disputes. Of all of his accomplishments, he
is most proud of his part in the “negotiations that led to
the independence of Namibia from South African rule in
1990.”% Mr. Ahtisaari stated that those negotiations were
“absolutely the most important because it took such a
long time.”” A review of Mr. Ahtisaari’s mediation activi-
ties places him in the center of many major international
controversies. He was an arms inspector in Northern
Ireland and a UN Special Envoy in the Horn of Africa,
working on the humanitarian crisis. He worked to “end
the conflict in Kosovo and in 2005 . . . [was] . . . appointed
UN special envoy for final status talks.””®

He created the Crisis Management Initiative of which
he was Chairman from 2000 to 2004. Through that orga-
nization he arranged meetings between Iragi Shiite and
Sunni Muslims. Mr. Ahtisaari’s view of the responsibility
of the international community with respect to conflicts is
that

it’s a disgrace for the international com-
munity that we have allowed so many
conflicts to become frozen, and we are not
making a serious effort to solve them.?

Gareth Evans, president of the International Crisis
Group called . . . [Mr. Ahtisaari] “a brilliant negotiator and
mediator, with a tremendously effective personal style
that combines charm and good humor with an iron deter-
mination.” Mr. Evans wrote that Mr. Ahtisaari “combines,
to great effect, immense personal charm with a tough,
no-nonsense, tell-it-like-it-is approach to conducting
negotiations.”1°

Mr. Ahtisaari’s work with the Indonesian government
and the Aceh rebels ended a fight that had gone on for 30
years. In addition to his “charm and good humor and iron
determination,” his style is epitomized by a quote from
one of the negotiators in the Aceh conflict: “His method
was really extraordinary. He said, ‘Do you want to win, or
do you want peace?’"*

An example of Mr. Ahtisaari’s global views and tenac-
ity is his recent statement that “President-elect Barack
Obama should move quickly to try to resolve conflicts in
the Middle East . . . urging Mr. Obama to give the region
high priority in during his first year in office.”*? He is
qguoted as saying, ‘The credibility of the whole interna-
tional community is at stake. . . . We cannot go on, year
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after year, simply pretending to do something to help the
situation in the Middle East. We must also get results.””13

Conclusion

Mr. Ahtisaari exemplifies the skills and talents of a
mediator: patience, willingness to work with all types
of parties, persistence, creativity and a sense of moral
responsibility. He receipt of the Nobel Peace Prize for
his international mediation work is a great and well-de-
served honor for him, as well as a benefit to the media-
tion profession by providing public attention and knowl-
edge to the work, skills and results that can be achieved
by mediators in mediation.
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Collaboration

(1) increased transparency in government

Federal Register, Vol. 74, No. 15 January 26, 2009.

Editor’s Note: President Obama’s Memorandum on

On January 21, 2009 President Obama issued a memorandum to launch an effort to “ensure the public trust and
establish a system of transparency, public participation, and collaboration.” The memorandum calls for:

(2) increased opportunities for Americans to participate in policy making

(3) increased use of innovative tools, methods and systems to enable cooperation and collaboration among all
levels of Government, and with nonprofit organizations, businesses and individuals in the private sector

The memorandum directs the development within 120 days of recommendations for an “Open Government
Directive” that will instruct executive departments and agencies to take specific actions to implement these principles.
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Tailoring Your Arbitration Proceeding

with the New CPR Protocol

By Lawrence W. Newman

There is uncertainty in every form of dispute resolu-
tion: judges may handle their calendars differently; courts
in various parts of this country have different practices.
Moreover, unless a locality has only one judge, there is
uncertainty as to who will hear the case. But there is some
predictability in that there are codified rules of procedure,
both general and local, that govern the way procedural
matters are to be dealt with.

In arbitration, on the other hand, there is less cer-
tainty. The rules of arbitral institutions deliberately leave
open to the arbitrators and the parties the fashioning, in
particular cases, the ways in which arbitrations will be
conducted. Arbitrators come from varying backgrounds.
They may be businessmen, former judges, engineers or,
most frequently, lawyers. Drawing on their experience,
they bring to arbitration proceedings their own under-
standing as to how proceedings should be conducted.

A former judge may have a strong sense of how to run
proceedings, whereas a businessman may have no well-
formed ideas.

“The approach that an arbitral tribunal
will take in a given case cannot be easily
predicted.”

The differences are most evident in two areas—the ex-
tent of discovery permitted by one party of an adversary’s
documents and the way in which witnesses are examined
in hearings. These differences in arbitrators’ practices
manifest themselves most often when the arbitrators or
the parties are from different nations. Arbitrators from dif-
ferent cultures have varying ideas about how proceedings
should be conducted.

The approach that an arbitral tribunal will take in a
given case cannot be easily predicted. An arbitral institu-
tion may, in an international case, appoint arbitrators or
a chairman from a culture quite different from that of one
or more of the parties or of the arbitrators appointed by
them. The parties often have little way of knowing the
background and culture of the arbitrators who will be
appointed and therefore of the way in which the arbitra-
tion will be carried out. Even when each party appoints
its own arbitrator, the chairman, who has great influence
over procedural matters, may have unpredictable proce-
dural predilections.

For example, an American party may expect to sup-
port its case by obtaining documents from its adversary
through an order that it hopes to get from the arbitrators.

But when the arbitration comes to pass, the American
party may learn, to its dismay, that the chairman or other
panel members abhor the concept of “discovery” and be-
lieve that, unless there are exceptional circumstances, nei-
ther party should be obliged to produce to the other side
or the tribunal any documents other than those it chooses
to present in support of its case. Conversely, a European
party may go into an arbitration never thinking that any
of its internal documents could see the light of day in

the proceedings. But an American-oriented tribunal may
take it as a given that the parties will engage, prior to the
evidentiary hearing in the case, in an exchange of each
other’s documents, including internal documents.

Similarly, a party may believe it to be an important
part of its case to take the depositions, prior to the hear-
ing, of witnesses from the other side or of third parties in
order to learn more about the other party’s case. The ar-
bitrators may, however, reject such a notion. A party may
expect to put its witnesses on the stand in the arbitration
to present their direct testimony orally. But the arbitra-
tors may, in the interest of economy, order that all direct
testimony be presented in the form of written witness
statements. A party may expect to obtain admissions from
an adversarial witness on cross-examination but may be
told that his time for such an inquiry is sharply limited by
the tribunal.

When businessmen experience these kinds of culture
shocks, and thereafter the arbitration turns out badly for
them, they may turn against arbitration as a means of
dispute resolution. Cognizant of the finality of arbitration,
with its virtual lack of an appellate process, these persons
may not, in the future, want to take the risks of agreeing
to arbitrate when they cannot have some reasonable con-
fidence that the proceedings will be conducted in a way
they can predict.

Recently, steps have been taken to enable users of
arbitration to obtain greater predictability as to the pro-
cedures that will be followed in their arbitrations. The
International Institute for Conflict Prevention & Resolu-
tion (CPR) issued, in January of this year, its Protocol on
Disclosure of Documents and Presentation of Witnesses in
Commercial Arbitration, which addresses the various ways
in which arbitrations may be conducted and enables the
parties to consider and select among them.! The CPR Pro-
tocol breaks new ground by setting out alternatives, called
“modes,” as to the varying levels of procedural complex-
ity from which parties may elect to have their arbitration
governed. Their choices can be made as early as the time
when they enter into their agreement to arbitrate, set forth
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in the dispute-arbitration clause contained in the docu-
ment setting out the deal made by the parties.

With respect to disclosure of documents, the Protocol
suggests that the parties include, in their agreement to
arbitrate or in a stipulation after the dispute arises, the
following language: “The parties agree that disclosure of
documents shall be implemented by the Tribunal consis-
tently with Mode [__] in Schedule 1 of the CPR Protocol
on Disclosure of Documents and Presentation of Wit-
nesses in Commercial Arbitration.”

The modes in Schedule 1 permit the parties to select
among, at one extreme, no disclosure of documents other
than of documents that each side will present in support
of its case to, at the other end of the spectrum, “pre-hear-
ing disclosure of documents regarding non-privileged
matters that are relevant to any party’s claim or defense,
subject to limitations of reasonableness, duplication and
undue burden” (Schedule 1, Mode D). The two modes
in between these two extremes, modes B and C, provide,
generally, for the pre-hearing disclosure of documents
“essential to a matter of import in the proceeding for
which a party has demonstrated a substantial need.”
Mode B limits this disclosure to documents in the posses-
sion of another party, and Mode C provides, in addition,
for disclosure of the documents in the possession of per-
sons who are noticed as witnesses by the party requested
to provide disclosure.

Thus, the parties have the capability, by incorporat-
ing by reference a mode from one or more of the sched-
ules in the CPR Protocol, of establishing the general scope
of the document disclosure that will be permitted in their
arbitration. What is important is that once a mode is
selected, the arbitrators are obligated not to deviate from
the parties’ selection of the mode of documentary disclo-
sure unless they determine that “there is compelling need
for such disclosure”—to deal with such situations as the
occurrence of unexpected events not taken into account
by the parties when they selected their disclosure modes

(8 1(c)).

The Protocol also deals with electronic disclosure
and, again, breaks new ground by providing descriptive
language setting out various levels of electronic disclo-
sure ranging from the minimal to the most liberal. Thus,
Mode A limits disclosures by each party to copies of
electronic information in support of that party’s case in
“reasonably usable form” such as printouts. On the other
end of the spectrum, Mode D provides full documentary
disclosure similar to what would be permitted in a U.S.
court—information regarding non-privileged matters
that are “relevant to any party’s claim or defense, subject
to limitations of reasonableness, duplicativeness and
undue burden.”

The middle two electronic-disclosure modes (modes
B and C) permit the parties to limit the extent of their oth-
er electronic disclosure in various ways: by the number of

designated custodians whose electronic information is to
be produced; by the dates of creation of the electronic in-
formation; and by the ways in which the electronic infor-
mation is stored. In any event, Mode B also provides that
there may not be disclosure of information “other than
reasonably accessible or active data.” Mode C is similar
to Mode B except that it permits the parties to enlarge the
number of custodians whose electronic information will
be produced and to provide for a wider time period to be
covered. The parties may also, under Mode C, agree to
permit, “upon showing a special need and relevance,” the
disclosure of “deleted, fragmented or other information
difficult to obtain other than through forensic means.”

“The CPR Protocol breaks new ground

by setting out alternatives . . . as to the
varying levels of procedural complexity
from which parties may elect.”

In addition, Schedule 2 of the Protocol provides that
parties selecting modes B, C or D must meet and confer,
prior to an initial scheduling conference with the tribunal,
concerning the “specific modalities and timetables for
electronic information disclosure” (see Schedule 2, Mode
D). In dealing with electronic information, the Protocol
goes further than other institutions, such as the American
Arbitration Association and the Chartered Institute of Ar-
bitrators, which, although they address in their guidelines
the phenomenon of electronic disclosure, do not attempt
to describe or categorize various levels of disclosure of
electronic information.

The Protocol also deals with the varying ways in
which the testimonies of witnesses at arbitration hearings
must be presented. Section 2 of the Protocol directs par-
ties’ and arbitrators’ attention to the option of presenting
the direct testimony of witnesses through written state-
ments submitted in advance of the hearings. The practice
of shortening hearing time through the use of witness
statements is well known in international arbitrations but
is relatively seldom used in domestic arbitrations. The
Protocol describes the ways in which witness statements
may be used and recommends that some introductory
questioning of the witness be permitted, prior to the inter-
rogation of the witness on cross-examination (§ 2(a)).

The Protocol also addresses the possibility of the use
of discovery depositions—the taking of the testimony
of witnesses prior to their appearance at the evidentiary
hearing before the arbitrators. The Protocol does not en-
courage the use of discovery depositions, stating that they
should be permitted only where the testimony is expected
to be material to the outcome of the case in and where
certain exigent circumstances apply. These circumstances
include where witness statements are not being used, the
parties agree to the deposition and/or the witness is not
likely to be available to testify before the tribunal (8 2(c)).
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The Protocol contains two provisions relating to
cross-examination of witnesses.? The Protocol also sug-
gests that the form and length of cross-examination
should be such as to afford a fair opportunity for the
testimony of a witness to be fully clarified and/or chal-
lenged (8 2(9)).

As with respect to documentary disclosure, the
parties are afforded, in Schedule 3, different modes of
presenting witnesses, ranging from the submission in
advance of witness statements to no witness statements
with some depositions.

Thus, the Protocol suggests to the parties to a pro-
spective or existing arbitration that they may wish to
exercise their right to select the kinds of disclosure and
witness testimony they want by agreeing to make appli-
cable one or more of the modes in the Protocol schedules.
They may make their selection when they are entering
into their agreement to arbitrate or later on, such as at the
time of the scheduling hearing with the arbitrators. The
Protocol, which offers suggestions to the arbitrators con-
cerning the expeditious handling of arbitrations, suggests
to arbitrators that in any event, the scope and timing of
disclosure may be taken up at a scheduling conference
(Schedule 1(e)(1)).

The modes may be used not only for arbitrations
under the CPR Arbitration Rules but also for proceedings
under the rules of other arbitral institutions or those gov-
erning ad hoc arbitrations. The Protocol is intended to be
applicable to both domestic and international arbitration
proceedings.

It is to be hoped that the use of the modes of the
Protocol will serve to remove some uncertainty from the
minds of parties and counsel contemplating the resolu-
tion of commercial disputes in arbitration by affording
them a greater measure of predictability in the proceed-
ings by which their disputes will be resolved. Moreover,
it may well be that disputes will be resolved with greater
efficiency through the use of the Protocol’s modes. To the
extent that the participants in arbitration have a clearer
understanding of the procedural avenues down which
they will likely proceed, there will be fewer time-con-
suming detours for collateral disputes about procedural
issues.

Endnotes
See CPR Website, www.cpradr.org.

Section 1(e)(3) and § 2(g)—the Protocol suggests that a party may
use documents not previously disclosed by it to the other party

if the documents are used only for the impeachment of the other
party’s witnesses (8 1(e)(3)).

Lawrence W. Newman is a partner in the Litigation
Department of the New York office of Baker & McKen-
zie, where he specializes in international litigation and
arbitration. Mr. Newman is the Chairman of the Arbitra-
tion Committee of CPR, which drafted the Protocol, and
he was the Chairman of the working group of the Com-
mittee that was responsible for Section 1 of the Protocol,
on the disclosure of documents. He can be reached at
lwn@bakernet.com.

- May 21

Please come—You are all invited to our meetings

Dispute Resolution Section
Schedule of Executive Committee Meetings

All meetings, except the November, January, and April Meetings, will be held at:

Paul Hastings
75 East 55th Street, New York, NY
Conference Rooms 701/702
8:30 a.m. - 10:00 a.m.

Please RSVP to Sue Fitzpatrick at sfitzpatrick@nysba.org if you plan to attend.

= April 23—Time TBA Sheraton New York Hotel & Towers
(held in conjunction with Spring Meeting of ABA Section on Dispute Resolution)

* June 8—Room 701/702 (1st Meeting of next Term)
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Notes on the Final Report of the ABA Section of Dispute
Resolution Task Force on Improving Mediation Quality

By R. Wayne Thorpe

An American Bar Association Task Force has issued
a Final Report on mediation quality in “high-end” civil
cases in which parties are represented by counsel. The
ABA Section of Dispute Resolution Task Force on Im-
proving Mediation Quality performed its investigation
and analysis principally by interviewing and surveying
mediation users (lawyers and parties) from around the
United States. The Report summarizes observations from
those interviews and surveys and makes certain recom-
mendations about follow-up activities. The full Final
Report may be found at http://www.abanet.org/dch/
committee.cfm?com=DR020600.

These are some notes on the Report and the work
of the Task Force. They are by no means intended as a
comprehensive review of either the Report or the group’s
work.

One of several focal points of the Report is “Analyti-
cal Techniques Used by the Mediator.” The others include
preparation, subject matter expertise, customization, and
persistence, and these other topics are each related in
a variety of ways to the topic “Analytical Techniques.”

A large percentage of the lawyers and parties surveyed
endorsed various forms of analytical techniques, although
importantly a large minority did not support these ap-
proaches. It is useful in this discussion to understand
how the Report defines analytical techniques; they may
include, for example:

= mediator questioning about specific legal and
factual issues, sometimes referred to as “reality”
testing;

= mediator discussion and analysis of legal and
factual issues . . . without necessarily articulating
conclusions and opinions;

= generalized mediator opinions or observations,
such as, “Either side could win,” “I like the other
side of the case better than yours,” “You should
win the case, but | am having a hard time with your
damages claim”;

= mediator suggestions or proposals about settle-
ment—based upon mediator perception of case
“value,” mediator view of how a case may realisti-
cally settle, or perhaps both; and,

= specific mediator opinions about outcomes, disposi-
tive issues or settlement values.

Some of these approaches will sound like an “evalua-
tive” style to some; others may not. The Task Force made
no effort to address the “philosophical” debate over the
propriety of using evaluative techniques. Rather, the Task
Force observed that a large percentage of lawyers and
parties in lawyer-represented civil cases do expect media-
tors to use what we called an analytical approach, while
also noting that many other users do not approve of those
techniques. Accordingly, the Task Force cautioned against
their wholesale use without regard for the wishes of the
participants.

“A large percentage of the lawyers and
parties surveyed endorsed various forms
of analytical techniques.”

It is especially important to consider analytical tech-
niques in the context of “customization.” Under this label
the interviewees repeatedly told us that mediations can
no longer be treated as “cookie cutter” processes, and that
mediator and counsel must determine case by case how
best to proceed toward a goal of resolving the pending
dispute. One important aspect of the customization issue
is the recognition that not every case, not every party,
not every counsel and for that matter not every mediator
needs or permits any or all of these analytical techniques.
Experienced and able mediators and counsel should
recognize that these various techniques should be chosen
with care and deliberation, and generally used in the least
interventionist manner that can effectively help parties
find a way to resolve their dispute.

One other Observation in the Report bears a close
relationship to the discussion of analytical mediation. To
a substantial degree, the subjects in the Task Force stud-
ies endorsed a need for mediators having subject matter
knowledge, especially in complex areas of law practice.
This trend may have increasing significance in the prac-
tice of mediation in civil cases where parties are repre-
sented by counsel. The development may be explained
by at least two factors: 1) a desire by many users for the
previously discussed analytical approaches to mediation,
and 2) the development of subject matter specialization
among civil litigators and trial lawyers in many practice
areas, including business, construction, employment,
environmental, insurance, intellectual property, product
liability, professional liability and many other kinds of
disputes. While this desire for subject matter expertise
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should rarely (and arguably never) serve to minimize the
substantial importance of mediation process skills and
expertise, not all users uniformly and consistently accept
this viewpoint.

Finally, one of the Task Force’s recommendations—
described in the Report as Promotion of Local Efforts to
Improve Mediation Quality, principally to be undertaken
through conduct of local/regional focus groups similar
to the ones conducted by the Task Force—may be of par-
ticular interest to readers of these notes. In conducting
its research, the Task Force conducted ten focus group
dialogues with lawyers and parties in nine different cit-
ies, typically in several groups of five to ten participants
at a single meeting place. The meetings took place in
Atlanta, Chicago, Denver, Houston, Miami, New York,
San Francisco, Toronto and Washington, D.C. The group
interviewed more than 200 people, who were mostly
lawyers. Task Force members and local volunteers served
as facilitators. The administration of the meetings and the
collection, organizing and distillation of data was a very
substantial undertaking by the Task Force members, local
volunteers and ABA staff. Several Task Force members
and staff have compiled the documentation used to
administer and conduct these focus groups, and the Task

Force has made the documentation available to the public
for use in administering similar focus groups.

The Task Force has encouraged state and local bar
and ADR professional groups to consider using the
protocols developed in this project to conduct local, state
or regional focus groups. The group believes that these
types of focus group dialogues provide an excellent
opportunity for the mediators in a given community to
hear what users have to say about the manner in which
mediations in their community are conducted. Groups
in several cities have already made preliminary inquiries
about conducting these programs. The documentation for
the focus groups can be found on the Section’s Website at
http://meetings.abanet.org/webupload/commupload/
DR020600/relatedresources/Toolkitdocument.pdf. The
Task Force encourages readers to access the full report on
line to gain greater insights into the results.

Mr. Thorpe is a mediator and arbitrator with JAMS
in Atlanta, Georgia. He served as the Co-Chair of the
ABA Section of Dispute Resolution Task Force on Im-
proving Mediation Quality, and he is the current Vice
Chair of the Section.
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New Rule 5.5 of the New York Rules of Professional
Conduct and the Representation of Parties in
New York Arbitrations by Lawyers Not Licensed

to Practice in New York
By Christopher M. Mason

For a number of years, the New York State Bar As-
sociation (the Association) has been working on a modi-
fied form of the Model Rules of Professional Conduct
(the Model Rules) promulgated and maintained by the
American Bar Association (ABA). On November 3, 2007,
the Association’s House of Delegates approved a form of
such rules as a recommended replacement for the existing
New York Code of Professional Responsibility.!

This past December, the Appellate Divisions of the
New York Supreme Court announced the adoption of
new Rules of Professional Conduct based on the Associa-
tion’s proposal.2 The new Rules take effect on April 1,
2009. But while they include most of the recommenda-
tions of the Association, the new Rules do not include
everything the Association proposed.?

In particular, the Association had recommended
adoption of the ABA’s Model Rule 5.5(c)(3) on the issue of
unauthorized practice of law in arbitration. New Rule 5.5
of the New York Rules of Professional Conduct, however,
does not include this provision. Instead, it closely follows
existing Disciplinary Rule 3-101* on the issue of the unau-
thorized practice of law.

This result shows no disrespect to the Association.
Although almost all states have now adopted the Model
Rules in some form,® fewer have adopted Model Rule
5.5(c)(3), and only a small minority has adopted it (as
proposed by the Association) without substantive modi-
fication.® Indeed, the choice not to adopt Model Rule
5.5(c)(3) is probably a very good one for most lawyers be-
cause it leaves otherwise undisturbed New York’s histori-
cally progressive approach to the issue of representation
of parties in arbitration.

New York’s Historical Position

For many years, New York has had two ethical, and
two legal, prohibitions concerning the unauthorized
practice of law that may apply to the question of someone
not licensed in New York representing a party in arbitra-
tion in New York. The two ethical prohibitions have until
now appeared in Disciplinary Rule 3-101 of the New York
Code of Professional Responsibility. First, Disciplinary
Rule 3-101(A) prescribed that “[a] lawyer shall not aid a
non-lawyer in the unauthorized practice of law.”” Second,
Disciplinary Rule 3-101(B) stated that “[a] lawyer shall

not practice law in a jurisdiction where to do so would be
in violation of regulations of the profession in that juris-
diction.”® These two prohibitions related to certain ethical
concerns described in Canon 3 of the New York Code of
Professional Responsibility, but neither the Canons nor
the Disciplinary Rules made any special mention of arbi-
tration in this context.’

“[T]he choice not to adopt Model Rule
5.5(c)(3) is probably a very good one for
most lawyers because it leaves otherwise
undisturbed New York’s historically
progressive approach to the issue of
representation of parties in arbitration.”

The two legal, as opposed to ethical, prohibitions on
the unauthorized practice of law in New York in general
appear in 88 478 and 484 of the New York Judiciary Law.®
Unlike the prohibitions of Disciplinary Rule 3-101, the
Judiciary Law’s provisions are not limited to lawyers
bound by the New York Code of Professional Responsi-
bility. They apply to everyone. On the other hand, they
apply only to proceedings in courts and certain particular
acts done for money rather than to law practice generally.
First, 8 478 makes it

unlawful for any natural person to
practice or appear as an attorney-at-law
or as an attorney and counselor-at-law
for a person other than himself in a court
of record in this state . . . without having
first been duly and regularly licensed and
admitted to practice law in the courts of
record of this state.

Second, Section 484 forbids anyone from asking, or
receiving,

directly or indirectly, compensation for
appearing for a person other than himself
as attorney in any court or before any
magistrate, or for preparing deeds, mort-
gages, assignments, discharges, leases

or any other instruments affecting real
estate, wills, codicils, or any other instru-
ment affecting the disposition of prop-
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erty after death, or decedents’ estates,

or pleadings of any kind in any action
brought before any court of record in this
state, or make it a business to practice
for another as an attorney in any court

or before any magistrate unless he has
been regularly admitted to practice, as
an attorney or counselor, in the courts of
record in the state.

As this indicates, just as with the state’s ethics rules, New
York statutory law does not make any special mention

of the practice of law in arbitration—and in fact, the
relevant statutes would not seem to apply generally to
that question.

Neither the ethics rules nor the Judiciary Law have
defined what constitutes “practicing law,” either. Ethi-
cal Consideration 3-5 stated that a precise definition was
“neither necessary nor desirable,” noting only,

The essence of the professional judgment
of the lawyer is the educated ability to
relate the general body and philosophy
of law to a specific legal problem of a
client. . .. Where this professional judg-
ment is not involved, non-lawyers, such
as court clerks, police officers, abstract-
ers, and many governmental employees,
may engage in occupations that require
a special knowledge of law in certain
areas.®

In interpreting the Judiciary Law, New York courts
have also found the issue of “practicing law” highly de-
pendent on particular facts and circumstances. In Spivak
v. Sachs, for example, a California attorney, not admitted
to practice in New York, flew to New York to meet with
a client about her divorce.'* While he never made any
court appearance, the California attorney did counsel his
client on issues such as financial provisions and possible
choices of jurisdiction.’® The New York Court of Appeals
held that rather than a potentially forgivable, “single,
isolated incident,”

here we have a California lawyer
brought to New York not for a confer-
ence or to look over a document but to
advise directly with a New York resident
as to most important marital rights and
problems. . .. To say that this falls short
of the “practice of law” in New York is
to defeat section 270 and the policy it
represents.16

But “[t]here is, of course, a danger,” the Court noted
that

section 270 could under other circum-
stances be stretched to outlaw customary

and innocuous practices. We agree with
the Supreme Court of New Jersey . ..
that, recognizing the numerous multi-
State transactions and relationships of
modern times, we cannot penalize every
instance in which an attorney from an-
other State comes into our State for con-
ferences or negotiations relating to a New
York client and a transaction somehow
tied to New York. We can decide those
cases when we get them but they are
entirely unlike the present one.’

The New York Court of Appeals has not yet decided
a case squarely involving representation of a party in a
New York arbitration by someone not licensed to practice
law in New York. Nonetheless, the New York law on the
subject has, given the flexibility offered by the language
in cases such as Spivak, become fairly well settled on the
subject over the years. In general, and at least as to at-
torneys licensed and in good standing elsewhere, appear-
ance by such an attorney for a party in arbitration in New
York will not violate New York law or the New York rules
of ethics even if the attorney is not admitted to practice
law in New York.

This position is often deemed to have its source in a
1975 report by the Committee on Labor and Social Secu-
rity Legislation of the Association of the Bar of the City
of New York (now the City Bar Association). That report
concluded that “representation of a party in an arbitration
proceeding by a non-lawyer or a lawyer from another
jurisdiction is not the unauthorized practice of law. Even
if it is held to be the practice of law, there are sound and
overriding policy reasons for permitting such non-lawyer
representation in the labor arbitration field.”*®

In 1982, Judge Edward Weinfeld, relying in part on
this 1995 report, held flatly that “representation of a party
in an arbitration proceeding by a non-lawyer or a lawyer
from another jurisdiction is not the practice of law” in
New York.1® He reasoned that “[a]n arbitration tribunal
is not a court of record,; its rules of evidence and proce-
dures differ from those of courts of record; its fact finding
process is not equivalent to judicial fact finding; it has no
provision for the admission pro hac vice of local or out-of-
state attorneys.”0

In 1991, Judge Robert Ward similarly held that
“[r]epresentation of a party in an arbitration proceeding
by a non-lawyer or a lawyer from another jurisdiction is
not the unauthorized practice of law” in this state.?! Also
in 1991, a City Bar Association committee reiterated that
“[w]e are of the unanimous view that, as a matter of New
York law, and professional ethics, parties to international
or interstate arbitration proceedings conducted in New
York may be represented in such arbitration proceedings
by persons of their own choosing, including lawyers not
admitted to practice in New York.”?2
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More recently, Judge Jed Rakoff (after declaring
Judge Weinfeld “perhaps the greatest judge ever to sit in”
the Southern District of New York), reaffirmed in 2008 the
view that “unauthorized practice rules” do not apply in
arbitration in this state, noting,

Although, in the quarter century since
Judge Weinfeld wrote, arbitration pro-
ceedings have become more protracted
and complex, not to mention costly, they
still retain in most settings their essential
character of private contractual arrange-
ments for the relatively informal resolu-
tion of disputes. Indeed, the Court notes
that the rules of the New York Stock
Exchange, where the Sahni arbitration
was held, do not require members of the
arbitration panel to be lawyers at all. See
N.Y. Stock Exch. Rule 607. It would be
incongruous to apply a state’s unauthor-
ized practice rules in such an informal
setting. Whatever beneficent purposes
New York’s prohibition against the un-
authorized practice of law may serve in
protecting clients and regulating lawyers’
conduct, it is not designed as a trap for
the unwary or as a basis on which New
York lawyers can extend a monopoly
over every private contractual dispute-
resolving mechanism.?

Finally, late last year, the City Bar Association reaffirmed
its position, arguing that, even if Model Rule 5.5(c)(3)
were adopted, it should be interpreted so as not to alter
the existing, progressive approach to permitting out-of-
state lawyers to represent clients in New York arbitrations
without fear that such representation would constitute
the unauthorized practice of law.?*

The Risks to Adopting Model Rule 5.5(c)(3)

Collectively, the New York opinions described above
represent a progressive rule of law and ethics favoring cli-
ent choice in arbitration and avoiding parochial interests
of mere revenue raising or maintenance of monopoly posi-
tions for local lawyers.2> While Model Rule 5.5(c)(3) would
not necessarily have required a change in this approach,
the experience of other states when adopting it indicates
that such a risk existed.

Model Rule 5.5(c)(3) as recommended by the Associa-
tion would have provided that

(c) A lawyer admitted in another United
States jurisdiction or in a foreign juris-
diction, and not disbarred or suspended
from practice in any jurisdiction, may
provide legal services on a temporary
basis in this state that

* * *

(3) are in or reasonably related to a pend-
ing or potential arbitration, mediation,

or other alternative dispute resolution
proceeding in this or another jurisdiction,
if the services arise out of or are reason-
ably related to the lawyer’s practice in

a jurisdiction in which the lawyer is
admitted to practice and are not services
for which the forum requires pro hac vice
admission. . . .2

Because of the various qualifying conditions in this Model
Rule (for example, whether the services at issue “arise

out of or are reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer is admitted to practice”
or whether they are “reasonably related to a pending

or potential arbitration”), some party to a New York
arbitration would undoubtedly have tried to narrow

the current simplicity of case law on the subject—and,
unlike today, would have had at least some textual hook
for an argument. In addition, and particularly in difficult
economic times, the language of the proposed Model Rule
almost invites amendments and additions.

The experience in Florida demonstrates the latter risk.
In 2003, without a history of judicial interpretation like
that in New York, the Florida Supreme Court decided
that the representation by a Washington, D.C., lawyer of
clients in purely federal securities arbitrations in Florida
was the unauthorized practice of law.?” Faced with a
strong negative reaction to this opinion, the state bar then
began considering language based on current ABA Model
Rule 5.5(c)(3). But amendments to the Model Rule’s lan-
guage have left Florida with a highly restrictive view of
when lawyers licensed in another state may represent a
client in arbitration there.?®

Today, lawyers licensed in another state but not in
Florida may represent clients in arbitration proceedings
in Florida only by providing “temporary legal services”
either performed with the active assistance of a Florida
attorney, performed prior to a pro hac vice admission or
performed for the pending or potential arbitration itself
(if the services are for a client in the lawyer’s home state
or are related to the lawyer’s practice in a jurisdiction in
which he is admitted).?° While this may at first seem a
reasonable approach, there is a further catch: such law-
yers can appear in only three arbitrations within any
365 days.®® An attorney who exceeds this limit will be
presumed to be engaged in the “general [and unauthor-
ized] practice” of law in Florida.®! Like a number of other
states, Florida also seeks to raise revenue from such out-
of-state lawyers.32
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New York Avoids the Risks of Adopting Model
Rule 5.5(¢)(3)

The Appellate Divisions in New York have avoided
the risks of both the qualifications in the language of
Model Rule 5.5(c)(3) and the related risks of inviting fu-
ture modifications and complications to the rule. Instead,
new Rule 5.5 of the New York Rules of Professional Con-
duct simply states,

(a) Alawyer shall not practice law in a jurisdiction in
violation of the regulation of the legal profession
in that jurisdiction.

(b) A lawyer shall not aid a non-lawyer in the unau-
thorized practice of law.3

This language is almost identical to former Disciplin-
ary Rule 3-101. Subsection (b) of the new Rule is the same
as subsection (a) of the old Disciplinary Rule.3* Subsec-
tion (a) of the new Rule has been edited, but its substance
remains the same as subsection (b) of the old Disciplinary
Rule. The new Rule says, “A lawyer shall not practice
law in a jurisdiction in violation of the regulation of the
legal profession in that jurisdiction’”;®® the old Disciplin-
ary Rule says, “A lawyer shall not practice law in a juris-
diction where to do so would be in violation of regula-
tions of the profession in that jurisdiction.”36

”"New York law and ethics should
continue to allow attorneys not licensed
in this state to appear and freely
represent clients in arbitrations held
here.”

Conclusion

There is no indication that the rearrangement and
slight shortening of language in the new Rules of Pro-
fessional Conduct are meant to change the substance of
New York legal ethics. There is therefore no reason to
believe that the new Rule should provide any basis for
arguing that New York law should change. Thus, consis-
tent with New York’s role as the center of national (and
international) commerce, consistent with the general
trend over the past decades protecting the perceived
informal benefits of arbitration,3” and consistent with the
clear view that party choice should be of great impor-
tance in arbitration,®® New York law and ethics should
continue to allow attorneys not licensed in this state to
appear and freely represent clients in arbitrations held
here.®®
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Comm. Op. 28, 138 N.J.L.J. 1558 (N.J. Dec. 12, 1994), 3 N.J.L. 2459
(N.J. Dec. 19, 1994), available at http://lawlibrary.rutgers.edu/
ethics/cuap/cua28_1.html (last viewed Feb. 5, 2009). New Jersey
has, however, since then adopted a variation of ABA Model

Rule 5.5(c)(3). See, e.g., N.J. R. Prof’l Conduct R. 5.5(b), (c) (2009),
available at http://www.judiciary.state.nj.us/rules/apprpc.htm
(last viewed Feb. 10, 2009). This allows attorneys not licensed

in New Jersey to “represent[] . . . a party . . . in arbitration” only

if such representation is “on behalf of an existing clientin a
jurisdiction in which the lawyer is admitted to practice, and the
dispute originates in or is otherwise related to a jurisdiction in
which the lawyer is admitted to practice.” N.J. R. Prof’l Conduct
R. 5.5(b)(3)(ii); see also Kevin H. Michels, New Jersey Attorney Ethics
§ 40:10-1 (Gann 2006). The out-of-state attorney must meet five
additional requirements, including an annual fee payment and
compliance with any rules requiring him or her to maintain a New
Jersey office. N.J. R. Prof’l Conduct R. 5.5(c)(5), (6); see also Unauth.
Prac. Comm. Op. 43 (supplementing Op. 28), 187 N.J.L.J. 123 (N.J.
Jan. 8, 2007), 16 N.J.L. 191 (N.J. Jan. 29, 2007), available at http://
lawlibrary.rutgers.edu/ethics/cuap/cua43_1.html (last viewed
Feb. 10, 2009).

Committee on Labor and Social Security Legislation, Labor
Arbitration and the Unauthorized Practice of Law, Committee
Report, 30 The Record of the Association of the Bar of the City of
New York 516, May/June 1975, at 422.

Williamson, P.A. v. John D. Quinn Constr. Corp., 537 F. Supp. 613, 616
(S.D.N.Y. 1982).

Id.

Seigel v. Bridas Sociedad Anomina Petrolera Indus. y Comercial, No.
90 Civ. 6108 (RIW), 1991 U.S. Dist. LEXIS 11455, at *16 (S.D.N.Y.
Aug. 19, 1991) (quoting Williamson, 537 F. Supp. at 616). The 1982
Williamson language says that arbitration is not “the practice of
law,” 537 F. Supp. at 616, while the language of Siegel 1991 says

it is not “the unauthorized practice of law,” 1991 U.S. Dist. LEXIS
11455, at *17 (emphasis added).

Committee on Arbitration and Alternative Dispute Resolution,
Recommendation and Report on the Right of Non-New York
Lawyers to Represent Parties in International and Interstate
Arbitrations Conducted in New York, 49 The Record of the
Association of the Bar of the City of New York 47, at 47-48 (1991).

Prudential Equity Group, LLC v. Ajamie, No. 07 Civ. 5606, 2008
U.S. Dist. LEXIS 14108 at *7-8 (S.D.N.Y. Feb. 27, 2008). Judge
Rakoff also expressly rejected the reasoning of the notorious
California case of Birbrower, Montalbano, Condon & Frank, P.C.

v. Superior Ct., where the court had held that “in the absence of
clear legislative direction, we decline to . . . allow[] unlicensed
legal practice in arbitration. ...” 949 P.2d 1, 8 & n.4 (Cal. 1998)
(citation omitted). Like New York today (and in the future

with new Rule of Professional Conduct 5.5), California Rule of
Professional Responsibility 1-300 largely follows the old ABA
Model Rules of Professional Conduct and simply directs lawyers
not to “aid . . . in the unauthorized practice of law” and “not [to]
practice law in a jurisdiction where to do so would be a violation
of regulations of the profession in that jurisdiction.” Cal. R. Prof’l
Conduct R. 1-100(B)(2) (1992). After much negative publicity
from the Birbrower decision, California adopted procedural rules
to allow out-of-state counsel to obtain permission (in effect,
from an arbitrator after a filing with the state bar association)

to represent a party to an arbitration in California. See Cal. R.

Ct. 983.4 (2006); Cal. Code Civ. Proc. § 1282.4 (Deering 2009). A
Connecticut state court, denying a motion to admit a New York

24.

25.

26.

27.

29.

30.

31.

lawyer pro hac vice in an arbitration, similarly held several years
ago that “[n]otwithstanding the credentials of the applicant . . .
[Connecticut law] contains no provision which would authorize
this court to allow [a New York attorney] to represent his clients
in a Connecticut arbitration. . . .”” In re Application to Admit Attorney
James Glatthaar Pro Hac Vice, No. 05-4015630, slip op. at *2 (Conn.
Super. Ct. Hartford Oct. 24, 2005); but see Doctor’s Assocs., Inc.

v. Jamieson, No. NNHCV064020952, 2006 Conn. Super. LEXIS
2220, at *7-11 (Conn. Super. Ct. July 19, 2006) (admitting lawyer
pro hac vice to arbitrate). And this is similar to the problem that
used to exist in Ohio. See Disciplinary Counsel v. Alexicole, Inc.,
822 N.E.2d 348, 349 (Ohio 2004), overruled by adoption of Ohio
R. Prof’l Conduct R. 5.5 (2007) (based on Model Rule 5.5(c)(3)).
The historical approach of New York law has allowed this state
to avoid these somewhat artificial issues of whether arbitration
requires a pro hac vice admission.

See Committee on Arbitration, Unauthorized Practice of Law

and the Representation of Parties in Arbitration in New York by
Lawyers Not Licensed To Practice in New York, Committee Report
63 The Record of Bar of the City of New York 700 et seq. (2008).
That report also surveyed the law and ethics rules elsewhere.

Cf. N.Y. Jud. Law app. EC 3-9 (McKinney 2003 & Supp. 2009)
(“[T]he legal profession should discourage regulation that
unreasonably imposes territorial limitations upon the right

of a lawyer to handle the legal affairs of a client or upon the
opportunity of a client to obtain the services of a lawyer of the
client’s choice in all matters including the presentation of a
contested matter in a tribunal before which the lawyer is not
permanently admitted to practice.”).

New York State Bar Ass’n Comm. on Standards of Attorney
Conduct, Proposed R. Prof’l Conduct R. 5.5(c) (as approved

by the House of Delegates Mar. 31, 2007), available at
http://www.nysba.org/Content/NavigationMenu38/
CommitteeonStandardsofAttorneyConductHome/COSAC033107.
pdf (last visited Feb. 5, 2009). This language was the same as the
ABA’s current Model Rule.

The Florida Bar v. Rapoport, No. SC01-73, 2003 Fla. LEXIS 250 at *10
(Fla. Feb. 20, 2003).

See generally, e.g., Amendments to R. Regulating the Fla. Bar,

907 So. 2d 1138 (2005). Florida is not alone in imposing “local
counsel” rules requiring the retention of a lawyer licensed in

the jurisdiction, either. See, e.g., Wyo. R. Prof’l Conduct R. 5.5(c)
(2006), available at http://courts.state.wy.us/CourtRules_Entities.
aspx?RulesPage=AttorneysConduct.xml (last visited Feb. 5, 2009).

See Amendments to R. Regulating the Fla. Bar, 907 So. 2d at 1156-
57 (citing Fla. Bar Reg. R. 4-5.5(c)(1)-(3)); see also id. at 1157 (citing
Fla. Bar Reg. R. 4-5.5(c)(4)). The jurisdictional qualifications are
derived directly from the ABA Model Rules. See Model Rules of
Prof’l Conduct R. 5.5(c)(3)-(4).

Fla. Bar Reg. R. 1-3.11, available at http://www.floridabar.org/
divexe/rrtfb.nsf/FV/60A2F6198D8AD63C852570DF0052D64

2 (last visited Feb. 5, 2009). South Carolina has a similar “three
strikes” rule. See S.C. App. Ct. R. 404(g), 407 R. 5.5 (2008); S.C. R.
Prof’l Conduct R. 5.5(c)(3) (2005); S.C. R. Prof’l Conduct R. 5.5,
cmt. 12. California law has no specific limit but provides that

“[i]f the attorney has made repeated appearances, the certificate
shall reflect the special circumstances that warrant the approval of
the attorney’s appearance in the arbitration.” Cal. Code Civ. Proc.
§ 1282.4(c)(10).

Amendments to the R. Regulating the Fla. Bar, 907 So. 2d, at
1150. This strongly disfavors businesses with repeat arbitration
issues who may wish to have in-house lawyers handle cases on a
national basis. It also disfavors attorneys who develop expertise
in fields where arbitrations are not so common as to provide a
local market, yet common enough to make expertise valuable. In
general, the restrictions simply increase prices for legal services
in Florida, both to outsiders and to Florida residents. Incidentally,
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the out-of-state lawyers most affected by the Florida approach are
New Yorkers. See Gary Blankenship, Year-Old Bar MJP Rules Are
Working Smoothly, FLA. BAR NEws (Nov. 15, 2006).
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Protocol for E-Disclosure in Arbitration Issued by the
Chartered Institute of Arbitrators

By Steven A. Certilman

Like a procedural soldier advancing on ever-higher
ground, the process of e-disclosure in the United States
has surmounted the point of commonplace in the litiga-
tion theater and stands poised to overtake a major hill—
arbitration. The moral high ground of the resistance, if it
may be thought of as such, arises directly from arbitra-
tion’s mantra: quicker, cheaper, better—the attributes that
are proudly viewed as its historical foundation. Whether
this will be a quick or a bloody battle depends largely on
the attitudes of the disputants or, more particularly, their
counsel.

As we know, one of the great philosophical divides
between litigation and arbitration, at least in the United
States, can be found by looking at the way in which
information gathering is conducted prior to the hear-
ings. While parties in litigation have a virtually unfet-
tered right of access to the discoverable matter of their
adversaries (“reasonably calculated to lead to admissible
evidence . ..”), their counterparts in arbitration may find
that the governing rules place a great deal of discretion on
the arbitrator, who will often bring a cost-benefit analysis
into the equation.! In the international arbitration arena
particularly, there is a broad consensus that there is no
place for litigation-style discovery practices.

With much of the business world now conducting
substantially all of its business communications by e-mail
and other electronic means, discovery of evidence in
electronic format can hardly be ignored. There is a great
deal at stake for the arbitral process in the manner in
which it comes to accept e-disclosure and fit its costly and
demanding burdens, as well as its resulting evidence, into
its processes. Can arbitration stand resolutely in opposi-
tion to e-disclosure? Not a chance. Should it allow
e-disclosure to become e-discovery and, thus, blur, per-
haps, the distinction between litigation and arbitration
which is most advantageous to its users? Most would ar-
gue not. Arbitration must find a way to adapt. The debate
is well under way.

Putting another log on the fire, The Chartered Insti-
tute of Arbitrators (CIArb)? has published a Protocol for
E-Disclosure in Arbitration (the Protocol).? The October
2008 protocol, principally drafted by David J. Howell,
was the work of the Arbitration Sub-committee of The
Chartered Institute’s Practice and Standards Commit-
tee, chaired by John Wright. It is presented to bring focus
on many of the issues typically arising in e-disclosure
requests and to aid arbitrators, counsel and parties in
analyzing such requests. While effective management of

e-disclosure requests is the ultimate goal of the Protocol,
it is intended as both a recommended set of guidelines
and, if deemed appropriate by the parties, a binding set of
rules which the parties may adopt by agreement.

“In the international arbitration arena
particularly, there is a broad consensus
that there is no place for litigation-style
discovery practices.”

From the outset, in cases in which issues relating to
e-disclosure are likely to arise, the Protocol encourages
parties to confer “at the earliest opportunity” to facilitate
preservation and disclosure of electronic evidence. Push-
ing the issue front and center, arbitrators are also encour-
aged to inquire “no later than the preliminary meeting”
whether e-disclosure is likely to play a role in the case.

To assist arbitrators, parties and counsel with their
analysis of the e-disclosure process, the Protocol high-
lights some of the most important related concerns such
as methods and media of storage, retention concerns, and
governing law, rules and agreements. Suggestions are
made for methods of reducing the burdens and cost of
e-disclosure such as limitations on categories of docu-
ments, document date ranges and custodians, use of
agreed-upon search terms, and software tools and output
formatting.

The Protocol makes a real effort to encourage an ap-
plication of e-disclosure principles that uses arbitration
values in balancing the need for relevant evidence to be
produced against the risk of excessive cost and burden in
its production. Clearly, fishing expeditions are not wel-
come. This is consistent with the view of dispute resolvers
throughout most of the world where such un-targeted
disclosure requests are impermissible. This balanced
approach becomes clearly evident in the section dealing
with the requests for e-disclosure. Rather than endorse
open-ended requests, the Protocol calls for a description
of each requested document or a narrow and specific
category of documents. Nevertheless, it would still ap-
pear permissible to request documents by referring to key
words or phrases contained therein. Requests also must
describe the relevance and materiality of the requested
documents, recite that the requested documents are not
in the possession and control of the requesting party, and
give the reason why the requested documents are as-
sumed to be in the possession and control of the produc-
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ing party. Perhaps this final condition may fail a cost-
benefit analysis, given the ability of a disclosing party to
respond to requests for documents it does not actually
possess or control by simply making a statement to that
effect.

Guidance is offered to the arbitrators in issuing
orders for e-disclosure. This guidance may, of course,
become a control on the arbitrators if the parties have
adopted the Protocol by agreement. Arbitrators are en-
couraged to apply the specific balancing considerations
of reasonableness and proportionality and fairness and
equality of treatment of the parties. Included in the bal-
ancing test is consideration of the costs and burdens of
compliance with an e-disclosure order.

The Protocol discourages ordering e-disclosure of
hidden metadata and other disclosure where the materi-
als would come from inactive data such as backup tapes,
erased data and archived data routinely deleted. Rather
than incorporate a bar to such disclosure, however, the
Protocol conditions such disclosure on a showing that the
relevance and materiality of such production outweighs
the costs and burdens of retrieving and producing the
material requested.

In order to provide a baseline for e-disclosure
production, the Protocol establishes that as a default,
electronic documents are to be produced in their native
format subject to agreement of the parties or the discre-
tion of the arbitrators to order otherwise.

Although there is nothing about the CIArb’s Protocol
that makes it incompatible with all types of arbitration,
domestic or international, it was drafted expressly for
use in “those cases (not all) in which potentially disclos-
able documents are in electronic form and in which the
time and cost for giving disclosure may be an issue.” In
this respect, its focus differs slightly from the protocols
and guidelines of other major arbitral organizations such
as the CPR (International Institute for Conflict Prevention
and Resolution) and the ICDR (International Centre for
Dispute Resolution), which are in various stages of de-
velopment and adoption. Moreover, as it was envisioned
to apply primarily in international arbitration cases, the
Protocol appropriately references the International Bar
Association’s Rules on the Taking of Evidence in Inter-
national Commercial Arbitration,* a most important
resource on the subject.

It has been suggested that the very existence of
guidelines such as the Protocol will give rise to inappro-
priate demands for disclosure of electronic documents in
arbitrations in which no such issues should arise.® There
is certainly reason to be concerned about the inappropri-
ate use of requests for e-disclosure. Such disclosure tends
to be more costly, and although the arbitrator is empow-
ered to re-allocate the costs, the requests themselves are
often used more as a tactic of oppression than as a means
of seeking evidence. Given that the preponderance of

cases settle before award, in many cases there may never
be an opportunity to have those costs reallocated. For
this reason, the Protocol sensibly encourages arbitrators
to allocate the costs of e-disclosure at the time of making
such an order (rather than waiting for allocation upon the
issuance of the award), a means of mitigating the poten-
tially oppressive effect of an e-disclosure order. | would
like to believe that the concerned commentators would
agree that the deterrent to such tactical use of requests for
e-disclosure is vigilance and assertiveness among arbitra-
tors, not curtailment of the discussion and its resulting
recommendations.

I have always believed that in both litigation and
arbitration, 90% of the evidence is uncovered with 10%
of the effort and expense. The growth of arbitration as a
dispute resolution method, with its core values of speed
and cost-effectiveness, reflects a widespread appreciation
among parties of the value of the 90-10 Rule. This view is
also reflected in the spirit of the Protocol.

Endnotes

1. Contrast Federal Rules of Civil Procedure Rule 26 and Civil
Practice Law and Rules § 3101 with, e.g., Commercial Rules,
American Arbitration Association, Rule R-21:

R-21. Exchange of Information

(a) At the request of any party or at the discretion of
the arbitrator, consistent with the expedited nature of
arbitration, the arbitrator may direct

i) the production of documents and other informa-
tion, and

ii) the identification of any witnesses to be called.

(b) At least five business days prior to the hearing,
the parties shall exchange copies of all exhibits they
intend to submit at the hearing.

(c) The arbitrator is authorized to resolve any
disputes concerning the exchange of information.
(emphasis supplied)

See also ICDR Guidelines for Arbitrators Concerning Exchanges of
Information at http://www.adr.org/si.asp?id=5288.

2. Founded in 1915 and now with 11,000 members across more
than 100 countries, CIArb is a center of excellence for the global
promotion, facilitation and development of all forms of dispute
resolution (http://www.arbitrators.org).

3. The Chartered Institute of Arbitrators e-Disclosure Protocol may
be downloaded at http://www.ciarb.org/Institute/EDisclosure.
asp.

4. This may be downloaded at http://www.ibanet.org/Document/
Default.aspx?DocumentUid=E9FE4FOE-E81B-4623-B26 A-
1D9808F2B450.

5. See, e.g., Fulbright Alert, International Arbitration, Protocol
for e-Disclosure in Arbitration Issued by the Chartered Institute of
Arbitrators, October 3, 2008.

Steven A. Certilman is an arbitrator, mediator and
attorney with offices in Stamford, Connecticut, and
New York, New York. He is a Chartered Arbitrator and
the chairman of the Board of Trustees of The Chartered
Institute of Arbitrators.
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Guidelines for Interviewing Prospective Arbitrators

By Hew R. Dundas

The Chartered Institute of Arbitrators (CIArb), with
approximately 11,500 members in approximately 105
jurisdictions, inter alia, promulgates best practice guide-
lines in a number of areas of arbitration procedure. The
guidelines are practical; they suggest what an arbitrator
should do if certain situations arise, as opposed to repeat-
ing the law. They have recently been completely revised
and put into an international context with input from
ClArb members around the world (approximately 30 ju-
risdictions were consulted). As part of its work, the CIArb
has published guidelines on interviewing arbitrators (the
Guidelines).!

Introduction

In most state court systems, parties are allocated the
next available judge or judges, possibly one with some
particularly relevant legal expertise, possibly one with no
knowledge or understanding of the subject matter of the
dispute. One of the many reasons to arbitrate is to have
the opportunity to select the tribunal, particularly in those
cases where each party selects one arbitrator (a party-
appointed arbitrator, or PAA), and the two PAAs (or an
institution) then appoint the third. Arbitral rules or the
applicable procedural law may constrain the choice of the
PAA, e.g., in cases where he or she must be of a different
nationality to the parties.

How then should a party choose its PAA? One
approach is for the appointer to interview a list of pro-
spective PAAs prior to making the appointment. This
is routine and unexceptional in some jurisdictions but
unknown or even anathema in others. Actual experience
shows that a comprehensive interview can be conducted
without jeopardy to the neutrality of the PAA.

The Guidelines do not address non-neutral behavior
where either the appointer looks for a hired gun/closet
advocate as PAA, or where the PAA, consciously or other-
wise, acts in a non-neutral manner. Challenge procedures
exist to deal with such circumstances

Should Interviews Be Permitted or Prohibited?

A very small minority of those consulted by the
CIlArb objected to the mere concept of interviews; a larger
number accepted the concept but stated (for differing
reasons) that they personally would decline to be inter-
viewed and would do no more than discuss availability
and terms of business. However, few (if any) enquiries
made of potential arbitrators stop at the simple terms/
availability questions. In addition, the prospective arbitra-
tor cannot realistically contemplate receiving an appoint-

ment without providing any information to the many
appointers who feel they must ascertain certain minimum
information (see below).

A number of highly reputed authors have considered
the issue. For example,

(1) Redfern and Hunter state, “However, it is hard to
perceive the practice [i.e., of interviews] as being
objectionable in principle, provided that it is not
done in a secretive way and that the scope of the
discussion is appropriately restricted.”?

(2) A U.S. perspective was given by Professor
Lowenfeld:

[11f . . . one of the principal functions of

a party-appointed arbitrator is to give
confidence in the process to the par-

ties and their counsel, some basis for

that confidence needs to be established.
Sometimes that confidence can be based
on mutual acquaintances, without direct
personal contact; some potential arbitra-
tors become well known through pub-
lished writings, lectures, committee work
or public office. Others are not so well-
known, and | understand that lawyers or
clients or both want to have a first-hand
look. I think, however, that some restraint
should be so shown by both sides.?

(3) In their article, R Doak Bishop and Lucy Reed
state, “The ability to appoint one of the decision-
makers is a defining aspect of the arbitral system
and provides a powerful instrument when used
wisely by a party”*

The ABA'’s “Code of Ethics for Arbitrators in Commercial
Disputes” (February 9, 2004) appeared to be the only
formal code that addressed the interview process. Canon
I11(B) provides (inter alia) that

[a]n arbitrator or prospective arbitrator
should not discuss a proceeding with
any party in the absence of any other
party, except in any of the following
circumstances:

(1) When the appointment of a prospec-
tive arbitrator is being considered, the
prospective arbitrator:

(a) may ask about the identities of the
parties, and the general nature of the
case; and
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(b) may respond to inquiries from a
party or its counsel designed to deter-
mine his or her suitability and avail-
ability for the appointment. In any such
dialogue, the prospective arbitrator may
receive information from the party or its
counsel disclosing the general nature of
the dispute but should not permit them
to discuss the merits of the case.

The Guidelines

It is not practicable to repeat the Guidelines in full in
this article, but I will briefly cover the key features.

The Guidelines are available for use in any jurisdic-
tion, and their use is not restricted to CIArb members.
They can be used to cover the superficially routine
telephone inquiry that falls short of (often by very little)
an interview. They can, of course, be used in telephone
interviews as well as in face-to-face ones. They are stated
to be recommendations with no implication of being
mandatory.

There is an overriding principle that the following
may not be discussed either directly or indirectly: (1) the
specific circumstances or facts giving rise to the dispute;
(2) the positions or arguments of the parties; (3) the mer-
its of the case.

Subject to that overriding principle, in order for the
interviewee’s suitability (expertise, experience, language
proficiency and conflict status) to be assessed, the fol-
lowing may be disclosed: (1) the names of the parties
in dispute and any third parties involved or likely to be
involved; (2) the general nature of the dispute; (3) suf-
ficient detail, but no more than necessary, of the project
to enable both interviewer and interviewee to assess the
latter’s suitability for the appointment; (4) the expected
timetable of the proceedings; (5) the language, govern-
ing law, seat of and rules applicable to the proceedings.
Questions may also be asked to test his or her knowledge
and understanding of (1) the nature and type of project
in question; (2) the particular area of law applicable to
the dispute; (3) arbitration law, practice and procedure.
Such questions should be general in nature and neutrally
put in order to test the interviewee and should not be put
in order to ascertain his or her views or opinions on mat-
ters that may form part of the case. Questions concerning
the interviewee’s publishing history may be put sub-
ject to the same proviso. By way of example, | recently
chaired a tribunal where one of my co-arbitrators had
been selected by the appointing institution for apparently
possessing certain expertise and, in fact, had no relevant
expertise at all. An interview would have revealed that in
five minutes.

The Guidelines are based on the premise that an
appointment as an arbitrator does not carry with it any

duty to the appointing party except the internationally
generally-accepted ones of ensuring (1) that an appropri-
ate chairman/presiding arbitrator is selected and (2) that
the appointing party’s case is both understood and fully
considered in the tribunal’s deliberations—this is wholly
different to arguing that case. The Guidelines are intend-
ed to ensure that the interview process does not damage
the neutrality of the PPA.

Any interview should normally be led by a senior
representative of the interviewing party’s external
lawyers because they can be expected to have a greater
appreciation of the sensitivities of the process. A record of
proceedings should be taken and should be disclosed to
the other side in the dispute, as well as to the appointing
body, at the earliest available opportunity. The Guidelines
envisage either a tape recording or a detailed file note
being made.

In the interests of minimizing the opportunity of the
process going off the straight and narrow, the interview
should be as professional as possible, and no interview
should take place over lunch or a beer, etc. Conventional
business pleasantries before, during or after the interview
are not excluded.

The Guidelines provide, somewhat controversially,
that the actually appointed arbitrator not be reimbursed
his or her expenses until after the formation of the tribu-
nal, and that those expenses be submitted into the arbitral
process, thereby ensuring transparency and also eliminat-
ing the creation of a commercial relationship between
appointer and appointee.

The Guidelines do not require that they be adopted in
full and it is open to parties to agree to something extra or
to delete something. The CIArb suggests that the funda-
mental principles are not open to jettison, but that some
of the details may be varied or omitted.

The Guidelines do not address the issue of communi-
cations between appointor and PAA after the arbitration
commences for the simple reason that, in the CIArb’s
view and subject to certain exceptions, there should be
no such communication, both parties being obliged to
communicate with the tribunal, not with any individual
member thereof.

Discussion

For much of 2007, no arbitration conference was com-
plete without an animated discussion about the principles
and process of interviewing prospective arbitrators and
of the CIArb Guidelines. Apart from the few who still
rejected the entire concept, there were surprisingly few
negative views and many positive ones of the Guidelines
as issued. Equally surprising (or perhaps the Guidelines
were in very good shape already!) was that few sugges-
tions were made for any revision of the Guidelines. One
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was that they should cover the separate but related (and
also potentially difficult) process of the two PAAs select-
ing the third arbitrator where some limits are required
beyond which those in the discussion of the appointer/
appointee (i.e.. the PAA).

“[A]n interview can be a valuable tool
in a party’s selecting the ideal arbitrator
for its dispute remembering that that
arbitrator will be neutral and will serve
both parties.”

It has been suggested that the Guidelines are too
prescriptive and should not replace or supersede sound
professional judgement. Although certainly, as stated,
in some cases the Guidelines can be varied or indeed
even dispensed with by agreement, the specificity of the
Guidelines can often be extremely useful to appointors.
For example, assuming that large, highly experienced law
firms are involved, | suggest that it be open to the law
firms to agree that each side will interview prospective
PAAs but will not be constrained by the CIArb Guide-
lines. | am aware of a case where precisely this occurred.
Conversely, | have been interviewed (pre-Guidelines) by
the general counsel of a large commercial company who
had no idea what he could do or say or not do or not say;
all he knew (from his external lawyers) was that there
were difficult issues involved in the process and that he
should be very careful. He would have found the Guide-
lines invaluable.

More recently | have become aware of a case where
the parties, being sophisticated and with top law firms
representing them, and each from a jurisdiction where
interviewing is rare, have agreed to use the CIArb Guide-
lines so that each knows where the other stands.

Summary

The question of whether or not to interview, or to
permit interviews, remains controversial, with some
arbitrators (and lawyers) bitterly opposed to either view.
However, an interview can be a valuable tool in a party’s
selecting the ideal arbitrator for its dispute remembering
that that arbitrator will be neutral and will serve both
parties. The CIArb Guidelines do not claim to be the ideal
solution but they do offer a very practical and flexible
solution in this very difficult and sensitive area. They are
available for those that want or need them and for the
present at least, constitute the worldwide standard.
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Why a Uniform Collaborative Law Act?

By Norman Solovay and Lawrence R. Maxwell, Jr.

Introduction

A recent book by Professor Julie Macfarlane based on
extensive empirical research and subtitled “How Settle-
ment Is Transforming the Practice of Law” has been much
discussed and well received in alternative dispute resolu-
tion (ADR) circles.! The preface points out that “A 98 per-
cent civil settlement rate and the increasing use of nego-
tiation, mediation and collaboration in resolving lawsuits
have dramatically altered the role of the lawyer.” Going
on to describe the “signs that the patience and deference
of the consumers of legal services is beginning to fray
around the edges” and has ignited a growing demand
among clients of all types—individual and corporate—
for their lawyers to serve as “conflict resolvers” rather
than “warriors,” Professor Macfarlane’s book references
family law as “an area in which voluntary participation in
alternatives to litigation (ADR) has grown exponentially,
primarily in the form of family mediation or collaborative
family lawyering.”

What is now frequently referred to as the “mediation
explosion” of the 1980s was initially sparked by fam-
ily lawyers appalled by the harm that litigated divorces
were inflicting on their clients. Notwithstanding the
initial skepticism and opposition of many;, it ushered in
the broad acceptance and use of mediation for the resolu-
tion of all kinds of disputes. In 1990, a Minnesota family
lawyer, Stuart Webb, likewise dismayed with the negative
impact of litigated divorces but also concerned with prob-
lems divorcing couples often encountered in the media-
tion process, “invented” the collaborative dispute resolu-
tion process (“collaborative law”) sometimes referred to
as a “cousin” of mediation and now a rising ADR star,
both in the United States and, increasingly, abroad.

Although collaborative law originated with and
still continues to be practiced principally in family law
matters, where its success rate is demonstrated by its
still-expanding popularity, advocates are promoting and
predicting its widespread use in non-family law civil
matters, including business, trusts and estates, intellectual
property, employment, personal injury, medical error, real
estate and construction disputes. The private collaborative
law agreements or protocols initially developed by family
law practice groups are increasingly being adapted for
broader use.

In contradistinction to mediation, the parties in a col-
laborative law matter are each represented every step of
the way by separate counsel dedicated to their respective
clients’ interests. Another distinguishing feature is that the
collaborative process more fully employs interest-based
negotiations rather than positional bargaining. Unlike
mediation, which in some jurisdictions can be court or-

dered, collaborative law cannot be court ordered. Rather,
the collaborative process is a voluntary, structured, non-
adversarial approach to resolving disputes whose pro-
tocols include commitments to cooperation, teamwork,
full disclosure, honesty, integrity, respect and civility. A
cornerstone of the process is the undertakings of both the
parties and their counsel for counsel to withdraw and not
participate in any future litigated proceeding involving
the subject matter of the collaborative process in the event
that no mutually satisfactory settlement is reached.

The process builds on the tradition of lawyers as
problem solvers and counselors, and it is credited with
enabling individuals, families, businesses and organi-
zations to maintain control over their relationships by
resolving their disputes amicably. It is poised to receive
even greater attention with the anticipated finalization
this year of the Uniform Collaborative Law Act, which
makes no distinction between family collaborative law
and the use of collaborative law in other practice areas.

The Work of the Uniform Law Commission

In early 2007, the Uniform Law Commission? identi-
fied a need for uniformity in the practice of collaborative
law from state to state and recommended the preparation
of a uniform collaborative law act. The drafting commit-
tee assembled to draft the uniform act presented the draft
Uniform Collaborative Law Act (UCLA or the Act) for its
first reading and debate in July 2008 at the annual con-
ference of the Uniform Law Commission. It is currently
engaged in refining the Act in preparation for a presently
scheduled second reading at the Uniform Law Commis-
sion’s July 2009 meeting. If the Commission approves
the Act, it then will be considered by the ABA. Once
approved by the ABA, it can then be considered by the
individual states for legislative enactment. The goal of the
UCLA is to support the development and growth of col-
laborative law by making it a more uniform, recognized
and accessible option for parties to resolve disputes in a
broad range of practice areas.

The Act’s Treatment of Collaborative Law
Participation Agreements

Fundamental to a collaborative law process is a record
of a participation agreement? in which the parties (1) state
their intention to attempt to resolve the matter without
the intervention of an adjudicatory body, (2) define the
nature and scope of the subject matter of the collaborative
law process, and (3) identify each party’s collaborative
lawyer.* The participation agreement must also contain
a signed acknowledgment by each party’s collaborative
lawyer confirming the lawyer’s engagement.®> The Act
establishes minimum standards for participation agree-
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ments and permits parties to add individualized provi-
sions to their agreements that are not inconsistent with
the provisions of the Act. However, any such additional
provisions cannot waive certain provisions of the Act.®

If a participation agreement is in a record and states
the parties’ intention to engage in a collaborative law
process but does not meet the specific requirements for
participation agreements, or the disclosure requirements
regarding suitability for the process have not been met, a
tribunal nevertheless may enforce an agreement pro-
duced in the process in which the parties engaged. The
Act provides for this, however, only if the tribunal finds
that the parties intended to enter into a participation
agreement and reasonably believed they were participat-
ing in a collaborative law process, and the ends of justice
so require it.” Earlier drafts of the Act did not require a
signed record evidencing the parties’ intent to enter into
a collaborative law process or an explicit finding by a
tribunal that the parties intended to enter into a collab-
orative law process. These requirements were added to
protect parties from the possibility of being found to have
engaged in the collaborative law process when it was not
their intent to do so.

Further, the Act anticipates that wider practice of
collaborative law may give rise to claims that agree-
ments reached in collaborative processes should not
be enforced, or that the attorney disqualification and
evidentiary privilege provisions of the Act (discussed
below) should be found inapplicable because of failures
of collaborative lawyers to meet requirements of the
Act. The Act takes the view that failures of collabora-
tive lawyers to meet requirements of the Act in drafting
a participation agreement should not adversely impact
parties who reasonably believed they were participating
in a collaborative law process. Similarly, the Act requires
a collaborative lawyer to fully inform a prospective client
of the collaborative law process before the client executes
a participation agreement to enable the client to make an
informed decision about the suitability of collaborative
law for her matter vis-a-vis other possible methods of
dispute resolution.? But a collaborative lawyer’s failure to
meet all disclosure requirements in and of itself will not
preclude an enforceable collaborative law process.®

When the Process Begins and Terminates

The collaborative law process begins when the par-
ties have signed a participation agreement. It ends when
(1) a party terminates the process, (2) all parties reason-
ably believe the process has ended because a party has
initiated another proceeding® substantially related to
the matter without the consent of all parties or sought
the intervention of an adjudicatory body in a pending
proceeding substantially related to the matter without
the consent of all parties, or (3) a collaborative lawyer
withdraws or is disengaged from further representa-
tion of a party.* The Act allows for reinstatement of the
process following a collaborative lawyer’s withdrawal or

discharge, however, if within 30 days of the withdrawal
or discharge, the unrepresented party engages a successor
collaborative lawyer; all parties consent to the continua-
tion of the process by reaffirming the participation agree-
ment and amend it to identify the successor lawyer; and
the successor lawyer acknowledges the engagement in a
signed record.'?

The Act provides that with the agreement of all par-
ties, a proceeding can be initiated or a motion can be filed
in a pending proceeding to ask a tribunal to approve
an agreement or sign orders to effectuate an agreement
reached in a collaborative law process without terminat-
ing the collaborative process.® The Act also provides that
parties to a proceeding pending before a tribunal can be-
gin a collaborative law process by signing a participation
agreement and notifying the tribunal. The filing of such a
notice of the collaborative process with the tribunal stays
the pending proceeding until the tribunal receives notice
that the collaborative law process has terminated.4

Disqualification of a Collaborative Lawyer

The defining feature of a collaborative law process
is the requirement that, if a collaborative law process
ends without resolution of the dispute, the collaborative
lawyers, and the lawyers in the firms with which the col-
laborative lawyers are associated, are disqualified from
representing the parties in the matter or any substantially
related matter.’® The disqualification requirement is
intended to create an environment in which parties and
their counsel are focused on resolving the dispute without
thoughts of possible litigation. The potential for attorney
disqualification incentivizes parties to reach agreement
and avoid the increased time and expense of engaging
new counsel and the cost of litigating'® and also removes
the possible financial incentive that counsel could have
in a case failing to settle, instead keeping the focus on ac-
complishing the client’s goals by reaching an agreement.
Another rationale for the disqualification requirement is
that a collaborative lawyer generally obtains a great deal
of confidential information about his client’s case and the
other party’s case that he likely would not obtain outside
of a collaborative process, and that permitting a collabora-
tive lawyer to continue the representation would give the
lawyer unfair advantage in the subsequent litigation.

The disqualification requirement has been the subject
of controversy. Opponents have charged that it gives a
party’s adversary the power to fire the party’s lawyer and
thereby creates the possibility of serious settlement pres-
sure in a collaborative process. Others voice concern that
it renders collaborative law ill suited to non-family law
civil practice, where lawyers and law firms commonly
have continuing relationships with clients, rather than
one-time engagements as are routine in family law, and
will be loathe to run the risk of being disqualified from
representing a client in the event a dispute is not settled in
the collaborative process. Proponents maintain, however,
that the requirement is an essential motivator for parties
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in a collaborative law process to reach resolution of their
dispute, and that its removal or the ability to circumvent
it would fundamentally alter the collaborative process.
The possibility of parties mutually rescinding the dis-
gualification requirement, furthermore, has been specifi-
cally rejected, with § 3(b)(2) of the current draft of the Act
stating that parties to a collaborative law participation
agreement may not agree to waive or vary the effect of
the disqualification provisions in § 8 of the Act.

Although the disqualification requirement vexes
some, Professor Macfarlane, despite her repeatedly
expressed favorable views of collaborative law, has sug-
gested that such a requirement may become irrelevant
within the next ten years as collaborative law, and the
interest-based settlement processes associated with it, be-
come more established and ingrained as part of standard
practice.” Moreover, as David Hoffman, another leading
collaborative lawyer practitioner, has pointed out, collab-
orative law is just one of a number of ADR methods, each
having its place in appropriate cases, and need not be the
method of choice for resolving every dispute.!®

If parties wish to engage in a collaborative law
process but are concerned about the disqualification
requirement, measures can be taken to accommodate
the concern. For example, the Participation Agreement
developed by the Texas Collaborative Law Council®®
nevertheless allows for the use of arbitration under
limited circumstances and if agreed to by all parties for
the purpose of breaking an impasse on a specific issue
(such as the value of a parcel of real estate), which would
not require the withdrawal of counsel. And it has been
suggested that a more economic and perhaps more sat-
isfying impasse breaker like med-arb could be similarly
utilized.?°

This draft of the Act also continues to include excep-
tions to the disqualification rule for collaborative pro-
cesses involving low-income parties and government
entities. The Act defines a collaborative process involving
a low-income party as one in which a party has an an-
nual income not exceeding 125% of the Federal Poverty
Guidelines amounts and the collaborative lawyer repre-
sents the party without a fee.?! In such instances, upon
the termination of a collaborative law process, the Act
provides that a lawyer in the law practice, legal services
organization or law department with which the col-
laborative lawyer is associated may represent the party
if the participation agreement provides for this and the
collaborative lawyer is screened from participation in the
matter and any substantially related matters.22 The ra-
tionale for the exception is that low-income parties may
have difficulty retaining successor counsel.23

This provision has been criticized, however, as po-
tentially giving unfair advantage to low-income parties
in subsequent litigation on the basis that firewalls may be
ineffective, and that the prospect of an ineffective firewall
in subsequent litigation creates unfair leverage for low-

income parties in the collaborative process. Collaborative
lawyers experienced in pro bono representation, more-
over, have reported that application of the disqualification
requirement has not been an obstacle for low-income par-
ties in practice. Similar to the exception for collaborative
processes involving low-income parties, when a party to
a participation agreement is a government entity and the
collaborative law process terminates, a lawyer in the law
firm, legal services organization or law department with
which the collaborative lawyer is associated may repre-
sent the party if the participation agreement provides for
this, and the collaborative lawyer is screened from the
matter and any substantially related matters.?*

Collaborative Lawyer’s Duties Upon Termination
of the Process

The Act does not clarify the responsibilities of col-
laborative counsel in transferring a matter to new coun-
sel when settlement is not reached in the collaborative
law process. The UCLA drafting committee considered
leaving this question to ethics regulations or inserting a
section in the Act instructing that, if a collaborative law
process terminates without a settlement, collaborative
counsel may not communicate with successor counsel ex-
cept to fulfill the professional obligations that apply when
a lawyer withdraws or is discharged from a representa-
tion. The drafting committee concluded at its November
2008 meeting, however, to include a comment to the Act
noting that participation agreements can be used to regu-
late this behavior. Since ethical rules governing a lawyer’s
withdrawal or discharge from a representation generally
do not direct the withdrawing or discharged attorney to
discuss the matter fully with new counsel or prohibit the
attorney from doing so, it would be prudent for parties to
specify in their participation agreement what a collabora-
tive attorney may and may not communicate to successor
counsel in the event no settlement is reached in the col-
laborative law process.

Disclosure, Confidentiality and Evidentiary
Privilege

The UCLA places an affirmative duty on parties in a
collaborative law process to make timely and full dis-
closure of information reasonably related to the matter
at a party’s request without formal discovery, and if the
duty to disclose is continuing.?> Although the Act calls
for full disclosure and provides an evidentiary privilege,
discussed below, it does not deem communications made
during a collaborative law process confidential, except to
the extent agreed to by the parties or as provided by state
law.?8 The Act thus encourages parties to reach agreement
on general confidentiality matters on their own. Some
urge that the UCLA should be strengthened in this regard
and made similar to state ADR statutes that provide,
unless parties agree otherwise, that all communications
in a collaborative process, including the conduct and
demeanor of parties and counsel, are confidential and
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may never be disclosed to anyone.?’ The drafting com-
mittee, however, has determined it more appropriate to
leave the question of the confidentiality of collaborative
communications to the parties to decide in the context
of the particulars of their dispute. Although for some it
may be very important to establish that collaborative law
communications will not be disclosed outside of the col-
laborative process, others may want to be able to discuss
collaborative communications with family members,
business associates and others without the risk of civil
liability that a statutory prohibition of disclosure could
pose.

The Act provides, however, that a communication
made by a party or non-party participant?® in a collabora-
tive process is privileged and protected from disclosure
in subsequent legal proceedings.? By applying to non-
parties, the privilege accommodates the joint retention of
neutral experts, which is a common practice in collabora-
tive processes and considered advantageous for reasons
of expert impartiality and cost savings. If a collaborative
law process terminates without a settlement, a non-party
participant, such as a financial planner or psychologist,
can assert the evidentiary privilege and decline to testify
about a collaborative law communication in a subsequent
proceeding even if all parties would like the non-party
to testify. This feature of the Act is based on similar
provisions in the Uniform Mediation Act and aims to
encourage free and open communication of information,
perspectives and ideas in the collaborative process, facili-
tating resolution of the dispute without concern that the
communications may be used against a party in subse-
guent legal proceedings.

The Act provides that the privilege applies unless
waived? or precluded by an exception under the Act.
Exceptions to the application of the privilege mirror those
provided in the Uniform Mediation Act and relate largely
to situations in which the interests of justice and society
are deemed to outweigh the interest in confidentiality
of the collaborative law communication, such as where
there is a need for protection from serious bodily injury,
crime prevention or for someone who has been accused
of professional misconduct to be able to defend himself.3!
The Act notably provides that parties can agree that all or
part of a collaborative process will not be privileged.® It
also makes clear that the privilege protects communica-
tions made in a collaborative process but not the under-
lying evidence giving rise to the communication, and
that information otherwise subject to discovery will not
become protected from discovery solely by having been a
collaborative law communication.33

The Promise of the UCLA

In The New Lawyer, Professor Macfarlane coined
the phrase “conflict management advocates,” referring
to a new advocacy role for lawyers engaged in conflict
management and dispute resolution. The task of lawyers
practicing in this area should be to assist clients in meet-

ing their goals and interests, resolving disputes ethically,
with civility and professionalism, as quickly, peacefully
and economically as possible. The phrase “conflict man-
agement advocates” and the book’s subtitle, How Settle-
ment Is Transforming the Practice of Law, bring to mind the
1976 Pound Conference convened by the American Bar
Association to examine concerns about the efficiency and
fairness of the courts systems.

Following the Pound Conference, Derek Bok, the for-
mer Dean of Harvard Law School and the former Presi-
dent of Harvard University, reflected on the significant
events of the conference and opined,

Over the next generation, | predict,
society’s greatest opportunities will lie in
tapping human inclinations towards col-
laboration and compromise rather than
stirring our proclivities for competition
and rivalry. If lawyers are not the leaders
in marshaling cooperation and design-
ing mechanisms that allow it to flourish,
they will not be at the center of the most
creative social experiments of our time.

Collaborative law is indeed one of the “mechanisms”
envisioned by Derek Bok. The process can be tailored
to the needs of the parties in the context of the unique
characteristics of their dispute, which benefits parties by
encouraging the voluntary, early and peaceable settle-
ment of disputes utilizing interest-based resolutions to
meet the goals, concerns and interests of all parties. Its
future growth and development holds out significant ben-
efits for clients and for the legal profession.

Enactment of the UCLA will encourage and support
this further future growth and development by setting
minimum standards and providing for consistency in the
practice of collaborative law from state to state. It will
establish and/or confirm important features of collab-
orative law, including the collaborative lawyer disquali-
fication requirement and evidentiary privilege for col-
laborative law communications, and it will facilitate the
enforcement of participation agreements. Collaborative
law offers parties to disputes a meaningful choice in the
selection of a dispute resolution method. It gives parties
to a dispute the flexibility to individualize both the col-
laborative law process and its outcome while at the same
time, encouraging parties to reach resolution in order to
avoid the significant expense that, unfortunately, will be
incurred in any adversarial process.
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The Dark Before the Dawn

How New York’s Venerable but Outdated Arbitration Statute Has Fallen into
Desuetude, and How Enactment of the Revised Uniform Arbitration Act Can
Restore Logic and Reason to New York Arbitration.

By William J.T. Brown

In 1920, New York was the leader, the first of the
states to enact an arbitration statute directing courts to en-
force the agreements of commercial parties to resolve their
future disputes through arbitration. That 1920 enactment
remains at the core of New York’s present arbitration law,
Civil Practice Law & Rules (CPLR) article 75. New York’s
1920 enactment was also the model for the Federal Arbi-
tration Act (FAA), which Congress adopted in 1925. The
two acts co-existed for decades with little suggestion of
conflict. In general concept, the New York arbitration stat-
ute applied when parties brought an arbitration-related
dispute into New York state court. The Federal act applied
when such a dispute came before the federal court, which
could occur only when there was an independent basis for
federal jurisdiction, such as diversity of citizenship.

Some conceptual change did occur in 1956, when the
Supreme Court decided the case of Bernhardt v. Polygraph-
ic Co. of America, 350 U.S. 200 (1956), a diversity case in
which the Court held that Congress’s power to adopt the
FAA was based on its power over interstate commerce,
not its authority to adopt rules of decision for federal
courts, and, thus, that federal courts were without author-
ity to apply the FAA in an employer-employee relation-
ship that was deemed outside the stream of commerce.
That meant that the federal court had to apply state
arbitration law.

Federal Preemption

In a countervailing development, however, the
Supreme Court decided that one section of the FAA, 8§
2, which the Court identified as the “primary substan-
tive provision” of the FAA (see Moses H. Cone Memorial
Hospital v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983), had
to be enforced in state courts as well as federal courts.
Southland Corp. v. Keating, 465 U.S. 1 (1984). The substan-
tive rule of that section is that an agreement to arbitrate
arising from “a transaction involving commerce . . . shall
be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of
any contract.” In three Supreme Court decisions, most
recently in Justice Scalia’s 2006 opinion in Buckeye Check
Cashing v. Cardegna, 546 U.S. 440 (2006), the Court has
been at pains to point out that FAA § 2 is “the only [FAA]
provision that we have applied in state court.” 1d. at 447.
See also Volt Information Sciences v. Board of Trustees, 489
U.S. 468, 477 n.6, and Southland Corp., supra, 465 U.S. at 16

n.10. The Court has acknowledged that the FAA was not
intended to occupy the entire field of arbitration (e.g., Volt,
supra, 489 U.S. at 477), and states are free to use their own
procedures to implement the basic federal rule that the
arbitration provision in an agreement linked to interstate
commerce must be enforced unless revocable on state law
grounds that would be applicable to any contract.

The author would state that all Supreme Court cases
holding that an aspect or provision of state arbitration
law is preempted are based on conflict with FAA § 2. To
cite just a few examples, the Montana rule that arbitra-
tion clauses would not be enforced unless written in
large letters violated § 2 because it discriminated against
arbitration, allowing arbitration agreements to be revoked
on grounds not applicable to “any contract.” Doctor’s
Associates, Inc. v. Casarotto, 517 U.S. 681 (1996). Dispute
resolution by California officials under the Talent Agen-
cies Act (TAA) conflicted with § 2 because it would have
supplanted parties’ agreements to arbitrate issues that
California wanted to reserve for official decision under
the TAA. Preston v. Ferrer, 128 S. Ct. 978 (2008). State enact-
ments allowing various categories of parties to opt out
of their agreements to arbitrate—employees, consumers,
franchisees—have also been preempted for conflict with §
2. E.g., Southland Corp., supra (California statute relating to
franchisees).

New York arbitration law, whether established by
state court decision or legislative enactment, seems to
have been particularly hard hit by § 2 preemption. The
New York statute that nullifies consumer agreements to
arbitrate, § 399 (c) of the General Business Law, would
be preempted in cases linked to interstate commerce but
is enforced in consumer cases not involving commerce.
See Ragucci v. Prof. Construction Services, 25 A.D.3d 43 (2d
